
‘~“ Tech
: Science-Technology High School

“I” ~ ~ Adult Career Center

Minuteman Regional
Technical School District

758 Marrett Road

Lexington, MA 02173-7398

Telephone 61 7-861 -6500 Fax 617-863-1741

April15,
_______

Subject: Municipal Collective Bargaining U) I I
Representative for the ~\ APR 201994
Minuteman School District RI

LJU~
To: Chief Executive Officer I Chairperson. Board of S~jççj~nen

of each member town.

While Minuteman is not negotiating with teachers for FY’95 (they will be in the second

year of a 2-year salary settlement) and our administrators do not have a negotiated contract, we

must meet and conclude negotiations with secretaries and maintenance personnel for FY’95.

Under new law, our member towns should have:

1. The chief executive officer of each town having same (or his/her appointed representative)
and/or

2. The chairperson of each Board of Selectmen (or his/her appointed representative) in a town

not having a chief executive officer

meet to name ONE municipal officer participate in the Minuteman School Committee negotiation
meetings.

This election meeting will be held at - - 7:30 p.m. on

Monday, May 9, 1994,
at Minuteman Tech.

Either the chief executive officer or chairperson of the local Board OR a representative appointed
by same may attend and vote. However, then, the one elected executive officer or board

chairperson elected must then personally serve. Tentatively negotiation sessions have been

scheduled for May 16, 1994 (time to be defined at the election meeting).

Some towns have already appointed representatives to your local and/or academic region
school. However, the state regulations require that Minuteman announce and host a separate
election meeting for its member towns.

If you have any questions on this, feel free to call me between April 20th and May 5th.
Thanks.

Sincerely,

Ron Fitzgerald
for the

Minuteman School Committee
c.c. Members of the

Minuteman School Committee

Belmont Boxborough Concord Wayland
Bolton Carlisle Dover Weston

Acton

Arlington

Lancaster Lincoln Stow

Lexington Needham Sudbury



Metropolitan A’~â1.’Iahiiing~undil
60 Temple Place, Boston, Mass. 02111 617/451-2770 Fax 617/482-7185

Serving 101 cities and towns in metropolitan Boston

April 16, 1994

ACTIONALERT

TO: Chief Elected Officials

FR: David C. Soule, Executive Director

RE:

O;enS;a:eBo~Bi1:H..46iO

~H-4682)

TRANSPORTATION BOND BILL

The Transportation Bond Bill filed by Governor Weld was released from the Committee on Transportation
late last month, and currently remains before the Committee on House Ways and Means. Because HW&M

must release the budget by the second Wednesday in May, it is taking priority over all other legislation.

Thus, the bond bill may not be addressed until May or June.

The state’s construction program is at a stand-still, and the bill’s funding, particularly $300 million in

Chapter 90 funds for cities and towns, is desperately needed.

Thomas Finneran, Chair of the House Ways and Means Committee, has discussed amending the budget to

include Chapter 90 allocations to suffice until the budget has passed.

It is essential to contact House Speaker Charles Flaherty and HW&M Chairman Thomas Finneran to express

the need to act on the bond bill, particularly Chapter 90 funds, immediately.

OPEN SPACE BOND BILL

The $290 million Open Space Bond Bill filed by the governor last fall remains in the Committee on Natural

Resources without a hearing date. The bill would fund several open space initiatives, including: a public-

private partnership for acquiring open space; wetlands protection and watershed land acquisition; state park
repairs; Geographical Information Systems (GIS) funding; environmental education programs; mapping of

wetlands; among others.

A hearing date has not been set since Governor Weld recently proposed $2 112 million in operating budget
cuts slated for the Department of Environmental Management. These cuts could result in a lack of available

personnel for the abundant conservation land proposed in the bond bill. The Committee on Natural

Resources plans to schedule hearings to appeal to these concerns before the Open Space Bond Bill hearing is

scheduled. The hearing deadline is April 2~, so an extension will be necessary.

Infrastructure accounts are depleting quickly, and the hearing delay could pose a threat to some of the bill’s

newer projects. It is important to contact Senator Durand and Representative Angelo, Co-Chairmen of the

Committee on Natural Resources to express the necessity to schedule the bond’s hearing date right away.

Thank you for your support, and for your help with taking action on these two very important pieces of

legislation.

Edmund P. Tarallo, President William C. Constable, Vice-President Dianne M. Shea, Secretary Richard A. Easier, Treasurer

cc: MAPC Representatives David C.Souie,Executive Director

PRINTEDON R~LED PAP~



m~itcr ~upp1~ ~ui~tritt ui Ac~thu

693 MASSACHUSETTS AVENUE

P.O. BOX 953

ACTON, MASSACHUSETTS 01720

TELEPHONE (508) 263-9107

~
FAX (508) 264-0148

COMMISSIONERS MEETING

WATER SUPPLY DISTRICT OF ACTON

HARLAN TUTTLE BUILDING

693 MASSACHUSETTS AVENUE

ACTON, MA 01720

APRIL 25, 1994

AGENDA:

7:30 P.M. CALL TO ORDER

7:31 P.M. COMMENTS FROM CITIZENS AND OPEN DISCUSSION

ACCEPT MINUTES OF MEETING APRIL 11, 1994

NEW BUSINESS

WARRANTS & COMMUNICATIONS

INCREASING RATE FOR HIGH VOLUME USERS

GRANITE MARKER - CONANT SITE TWO

WATER WITHDRAWAL AMOUNT - GROWTH ISSUE

NATIONAL DRINKING WATER WEEK MAY 1 - MAY 7

OLD BUSINESS

EMPLOYEE MANUAL

NEW OFFICE BUILDING

WATER WORDS

SALE OF LAB EQUIPMENT

DISTRICT REGULATIONS



TO: Town Manager
FROM: Nancy Tavernier

SUBJECT: Clarify status of ACHC (Acton Community
DATE: 4/1 5/94

I have placed the ACHC on the agenda for the 5/17/94 meeting, or

whatever date the Board meets after May 3. The ACHC feels the need to

clarify their role in such areas as:

1. Negotiations with developers - ACHC’s mission statement

authorizes them to be the preliminary negotiators with developers. What

exactly should that procedure be? We are involved in some negotiations

right now with Kirk Ware as a result of Planning Board conditions on

Acorn Park and we have also negotiated with New View.

2. If the ACHC successfully negotiates the gift of money, or

property, how is that set up? Would it be a special fund subject to BOS

approval? If it were a gift of property, land or house, how would that

work? Would the ACHC be allowed to use any of it for administrative

expenses?
3. If ACHC decided to buy property with gift money, would Chap 30B

enter into the procedure? For example, if we wanted to buy a house for

deed restricted affordability would we have to put it out to bid and accept

the best house?

4. If ACHC became a Town Board, instead of a corporation, and was

an advisory board to the BOS and appointed by BOS, how would any of the

above scenarios change? Would we then have access to appropriated
funds?

John may have some other suggestions for questions that need to be

answered. It might be helpful to have Town Counsel give some preliminary

opinions on these specifics. If necessary, Peter Berry and I would be

happy to meet with you and John or even Town Counsel prior to or after

this meeting.

s~Th
ACHC



I am writing to thank the Acton Police

responded to my 911 call around midnight last night.

During the past week, one of my neighbors has been beaten by her boyfriend twice, including
last night. I called 911 last night, and I was very impressed that your officers arrived so quickly

—they were on the scene in just a few minutes.

Last night I was awakened by a man shouting obscenities at his girlfriend—the man was practi

cally screaming. I could also hear the woman’s voice, so clearly the interaction was between the

two of them. The first blow I heard was skin-on-skin, it sounded like a hard slap. That’s when I

called 911. Just before the officers arrived, I heard a much harder blow—as if the man had either

thrown the woman to the floor or struck her with an object.

It was just moments later that the three officers arrived. First, I was impressed with your offic

ers’ discretion. They lightly knocked on my door and spoke quietly to me. That made me feel

protected. I was impressed with their professionalism, their courtesy, and most of all with their

compassion. I felt that your officers really listened to me and believed me, and took precautions
to ensure my safety. I am deeply grateful for this. Next, they stopped the violence. I could hear

my neighbors denying what had happened as they talked to the officers in the hallway. The vio

lence stopped immediately after the officers confronted them—the officers did a wonderful job
of diffusing the situation.

I am very concerned about my neighbor’s safety. Although I feel sorry for them both, my obser

vation of this man’s behavior is that he easily loses control and seems very dangerous. I am very

concerned that his girlfriend’s life may he in danger.

I am SO grateful for your officers’ quick and effective response. I feel this is a very serious situ

ation, and everything your officers have done so far has protected everyone in my building.

Thank you so much. I know responding to a call on domestic violence is one of the most dan

gerous situations a police officer can face, and I appreciate their courage and willingness to do

so.

Sincerely,

Resa Nelson

~7~J4~T

J

Chief of Police:

~S5

the three police officers who



Acton Police Department
.1 April 12, 1994 Incident Report Tuesday 14:04

INCIDENT/ ACTIVITY/ RECEIVED! DISPATCHER! SUPER/

PRIORITY! ADDRESS! DISPATCHED! NATURE!

ACC COM DISPOSITION OFFICER(S) ARRIVED/CLEARED TYPE

19403696 CALL FOR SERVICE S.FENNIMAN 04/07/1994, 23:56 ANTONELLI

1 17 DAVIS RD 04/08/1994, 00:18 GOODENOTE

No No SPOKEN TO 04/08/1994, 00:18 DISTURBANCE

04/08/1994, 00:18 DISTURBANCE

Domestic Abuse: No

Dispatcher Remarks:

MS NELSON(4-4904) FROM 9-B REPORTING LOUD ARGUMENT IN ONE OF TEE APTS IN

BLDG. C-24/22. PERSON IN APT SPEAKING LOUD ON PHONE/NO PROBLEM OR

DISTURBANCE AT THIS TIME

Persons:

Narratives: None

~

~

Page 1



~XRSON~JKRt1~ER
Mlornrv.c at law

STEPHEN 1). ANDE The Bulfinch Bui

~(~) 47 Thonidike Street

Cambridge, MA 02141ARTHUR P.KREI R

(AL~o.d.~U,,1,nM &~S 4 F’ LE_
‘

(617) 25245575

Fax: (617) 252-6899
GEORGEA A1.L,JR.

M7~. ~2cv’~R1~1~E—
__________

)i~sw~sf~

LiiL 4~ &)4TC/ft~O~ 7~fr~ W~I1~$

&~t i4PE4~~~$gch 30, 1994

C~crE1M~E~ 6 sT~ .~Jar 6 v’E,(rj ~.

on Johnson, Town Manager
T n of Acton

Tow Hall

Acton, 01720

Re: W.R. Gra

Dear Don:

fiY~~1 ~IE~
WILLLAM H. BRACK

.ii~, ad..~wd,, nc~

Enclosed for your information is a copy of the preconstruction
schedule which I received today from Camp Dresser & McKee. I have

highlighted each meeting date scheduled. We should discuss the

coverage, if any, that you request from us on these meetings and

related matters.

SDA/jec

Enclosures

cc: Cynthia Heslen, Esq.
Doug Halley

Act/Gr/Illohnson.038

Sinc~rely,

Stephen D. Anderson

Western Mass. Office: 20 Federal Street, Suite 1, Greenfield, MA 01301 • (413) 774-3392 • Fax: (413) 774-2845

r.....-.~,p,r



TRANSMITTAL SHEET
~,nq’nevt %C4~’?’Sf S

D~an’I.~s I man4Q~n~,f co,~suitaus

Date March 28, 1994

Job___________

To
W.R. Grace Distributjn List

Att
______________________________________

We are sending herewith

under separate cover 0

bymessenger Q

I print(s) each of the following: Schedule for preconstruction activities

to accomDany letter from W.R. Grace under separate cover.

which are approved 0

approved as noted

returned to you for correction and resubmittal 0

for your information

0

By



Dais Date 2~R~4
__________

k11~1 ~~

Project Start ~b~Rqt ~
s.~’

Plot O.t. 2~R~4

~PrnJ.~t finish Q4WG’I$ O~P rnI.l~In..~4I,I,,

ACTIVITY ACTIVITY EARLY EARLY ORIG TOIL
ID DESCRIPTION START FINISH DUR ILl

~qq~
~i’c~ 1 APR I MAY I JUN I JUL I AUG I SEP

ADDITIONAL CHc~ACTERIZATION

0

E~1

I 1

0 -—

F- 4

0

0

O

0

0

0

~

13

EJ

Q..

0

~•

O~

0

0

010 Mthillzation 28MAR94 1APR94 5 1

100 Cenduct Sampling Programu Primary I Emer 4APR94 12APR44 7 1

160 Ccnduct Sampling Program’ North I Second 13APR94 3MAY94 iS

300 Analyze Samplesi Primary I Emergency 13APR94 10MAY94 20 21

310 Pew Date Review 3MAY94 6MAY94 4 22

360 Analyze Samples’ North I 5econdwy 4MAY44 1JUN44 20

320 PrelimIn~’y Validation 11MAY94 16MAY91 4 21

330 Valldaticn 17fl~T94 26MAY94 8 21

370 Raw Date Review 24MAY94 2ThA194 4 3

340 Data Review / GP 2?HAY94 2JUN94 4 21

349 Coaplete Date Review 31MAY94 27MAY44 0 9

980 Preliminary Validation 2JUN44 7JUN44 4 1

340 Validatlcn 8JUN94 29JUN44 12 1

400 Date Review / GP 24JUN44 30JUN94 5 1

350 Data Summery / Evaluation 1JUL44 8JUL44 5 1

ito Prepare Draft Characterization RPt 11JUL9f 22JUL91 10 1

420 St.bmIt Draft Ch~’acterization R~t to GP 22JUL~4 0 1

430 Rev 1ev 1 Comments by GP ~JUL91 5AUG94 10 1

440 Prepare Final CharacterIzatIon R~t 8RUG94 12AUG94 5 1

450 St~mit Final CharacterizatIon Rpt to GP 12AUG94 0 1

460 Ac*~roval of Characterization R~t 15AUG94 23AUG94 7 1

WORK PLAN

I -

0

0 ——

0

11

0

0

CJ

535 Mtingi Discussion of Document; WP 5APR44 5APR94 52

540 Preperg New Documents NP 6APR44 26APR44 15 52

542 CDH/GRACE Review VP 27APR94 3MAY94 5 52

544 Rev lee VP by GZR 4MAY94 IONRY9f 5 52

545 Stbait Draft New Documents VP 1OHAY9f 52

550 EPA Review I Comment VP 11MAY91 24MAY94 10 52

555 Prepare Final Documents VP 11JUL44 15JUL44 5 21

560 SthaIj Final Documents UP 15JUL44 0 21

565 EPA Approv; Document; HP 10JUL94 26JUL44 7 21

BACT

I

— IEEi•-

0

500 $tlngi DIscussion of Document; BtCT 30MAR44 30MAR44 I 4q

505 Prepare New Documents RACT 31MAY44 12JUL44 30 7

510 Sthmlt Draft New Documents BACT 12JUL91 7

W. R. Grace

Pri~l Imlnary 5ch~cIiiln
~~

II



Plot D.t. 2~R~4
_________

Date Dat. 2~R~4
I 4 ~1~t~r~

‘~

Project St.’t 2O~R~4 I ~ I
ProJ.ct FlnI~ 244~JGq4 O’~ ~

ACTIVITY ACTIVITY EARLY EARLY ORIG TOTL

ID DESCRIPTION START FINISH DUR FLT
~qq~

tIAR I~ APR I MAY I JUN I JUL I #JG I SEP
BACT

1:]-•-

~

EJ•-

515 £PA Review I Cogmi~ent BACT 13Jutq4 26JUL94 10 7

520 Prepare FinaL Documents BACT 27JUL94 4AUG94 7 7

525 Stbiiit Final Documents BACT 4AUG94 0 7

530 EPA Apprcwe bocument~ BACT 541J094 lSAuGq4 7 7

AIR MONITORING/PUBLIC HEALTH PLAN

I -

D
I I —

C]

0

0

0

0

(]

570 Mtinqa Dl;cu~Ien of Documontc AM/PH 1APR94 1APR94 1 43

572 CD)1 Preiare Revise Emissions 4APR94 15APR94 10 43

575 Prepare New Documents All/PH 11APR94 29APR94 15 43

576 Review AWPH Plan b~ CDM 2MA!9f 10MAY94 7

57? Prepare New Documents AM/PH 11MAY94 19MAY94 7 43

578 Sthmi4 Dreft New Documents AM/PH 19MAY94 0 43

580 EPA Review I Comi~ent AM/PH 20MAY94 3JUN94 10 42

582 Prepare FinaL Documents AM/PH 7JUl94 lsJULq4 7 21

595 Sthait Final Documents AM/PH 15JUL94 0 21

590 EPA Appro’e Documentc AM/PH 18JUl94 26JUL94 7 21

. GUALI1Y CONTROL

~
1

1

I~J

~

0

I

11

cJ

~

0

605 GZR Subilt DC Plan to COM 28MAR94 ~llAR9f 58

650 Prepare Field DC Proorae on VFL 28MAR94 15APR94 15 43

655 Preoare Process DC frooram VFL 28MAR94 15APR94 15 43

657 Prepare Lab DC Program VFL 28MAR94 15APR94 15 43

610 CDII Review I. Coimient 19APR94 2qApRq4 10 43

615 GTh Prepare RevIsed DC Plan VFL 2MAY94 13MAY94 10 43

620 &bmtt Draft DC Plan to OP 13MAY94 0 43

625 Piting’ GP Rev~ew QC Plan 16MAY94 16MAY94 1 43

630 CP’ Review & Comments 17MAY94 31MAY94 10 43

635 Gm Prepare Final DC Plan 1JUL94 15JUL94 10 21

640 Stbett Final (IC Plan 15JUL94 0 21

645 Ac~roval of DC Plan 18JUL94 26JUL94 7 21

RISK SSESSMENT STRATEGY

I

D

~

•

I

700 Plting’ Sa~pe of Risk Assess~ient 6APR94 6APR94 1 50

725 Detaralnm Treatment Quelity Li.Itetione 6JUN94 14JUN94 7

7l5 Prepare RISk A~cmccrant Rpt 17JUN94 15JUL94 20 0

720 IntegratIon of Date VJUWC,4 6JUl94 7 0

730 &bmlt RIsI( fl~semsment Package to GP 15JUl94 0 0

735 Presentatipn of Risk Assessment ~t to 6 18JUL94 18JUL94 1 0

W. R. Grace

Preliminary Schedule
Pre-Cnn~trtjcticjn Act lvi ties

Piv titan ~



Plot Date 2~Rq~
__________

0.1. Dat. 2~pq4 — ~i~:~!
Project Start 2e~Rq4

J
~t.M~

Project F~nIuh 24c*J0q4 0/P UlLtlfl~~I~

ACTIVITY ACTIVITY EARLY EARLY DRIG TOTI
ID DESCRIPTION START FINISH DUR FIT

~qq~
M~ I APR I PlAY I JUN I JUL I AUG I SEP

RISK SSESSHENT STRATEGY

•

.

740 Review I Comeent by 1W 19JUL~4 1AUG~4 10 0

745 Prepare Final, Risk Assessment Rpt 2AUG~4 1SAL1G~4 10 0

750 S~ait Final Rl~k Asse,sment Rpt 15AUG~4 0 0

755 ~cproval_of_Final_Ri6k_Asse~ment_Rpt I6AIJGq4 ~4AUG~4 7 0

VFL P~ LOT WORK

1 ——

I

C]

El —

M

~---•

~

c].---

0

0•-—

II

~

—-~-•

~

fl

~-•-•

0

~

0

CJ

G

0•-••

800 RevIew VFL Sy~tB1 De~iqn ~MAR~4 1APRq4 5 47

‘~sOQ Obtain S~i,plee Wi 4F~PRCi$ 7APRC14

805 Provide ~dl Detalle on Encl/Sl~roudinq/0 4APRg4 15RPR~4 10 47

gig Obtain A&Jitonal Sample, VFL 8APR~t 1)APRg4 2 1?

qg~ Preli. Pilot Work In N.J WI 8RPR~4 21APR~4 10

~15 Review Re~~lta v/Grace Wi 22APR~4 28APRq4 5

~20 Final Pilot Study w/GP 0ver~Iaht VFI 2~APR~4 10JUN~4 30 0

q22 Prepare Th on EmI~eiona 2oMA’1q4 3JUN~4 10 q

8~0 Cone~der Carbon/Thermal System Conbinati 7JUN~4 20JVN~4 10 12

q25 Prepare Draft apt on Results Vfl. 13JUN~4 24JUN~4 10 0

815 Pr~are Sumiearv Memo on 5o~l Conc halts 2lJUN~f 54U1~i 10 12

q26 COP/Grace Review RPt onYFI. VJUK~4 i~ui~i 5

~2B Revice Draft Rot on WI 5JUL~H 11JVL~H 8

825 RevIew Memo v/Grace 6JUI~4 7JUI~4 2 12

820 S~.~it i~te~io to ~ 7JUL~4 0 12

830 OP Review I Comnent 8JUL~4 21Ju1~4 10 12

g3g S~bui1 Draft R~t on Rectilta WI 11JuLq4 0

q35 Review Mtino wiCP YFI. I2JUIg4 13jUI~4

g~p Comments from OP VFL 14JuLq4 VJUL~4 10 8

835 pre_pare rin~i Memo on soil Co~. huts 22JUL~f 20JU1g4 12

840 Sthmit Final Ilemo to OP 28JUL~i 12

gj~ Preoare Final Rot on WI Pilot WorK 28JUL~1 3AUG~4 8

845 OP Aporoval fo ~Il Conc. Liulta for VFL ~ 8AUGgf 12

q50 Sib.if Final Rpt on VFL Pilot Woric 3AUG~4 0 8

Ar~roval of Final WI Pilot Work 4AUG~4 12AUG~4 7 9

000 ProJect Notice to Proceed 29P1AR~4 0

4qqq Completion of Prq-Congtruct~o~ ~ctivitIa 24~IJG~4 0 0

W. R. Grace

Preliminary Schedule
P. (‘ l~S,. SI *1,..

w~ •~

I Dflt I

I I .~---
-



PRIMAVERA PROJECT PLANNER W.R.Grcs Prs-Constructlon Activitie

START DATE 2~IA&94 FIN DATE 24AUG9L

DATA DATE 2~AR% PAGE NO. 1

REPORT DATE 2M’.R94 RUN NO. 46

16:34

ACTIVITY LIST V.R GRACE

ACTIVITY ORIG REM

ID OUR OUR

ADDITIONAL CHARACTERIZATION

010 5 5 0

100 7 7 0

160 15 15 0

300 20 20 0

310 4 6 0

360 20 20 0

320 4 4 0

330 8 8 0

370 4 4 0

340 4 4 0

399 0 0 0

380 4 4 0

390 12 12 0

400 5 5 0

350 5 5 0

410 10 10 0

420 0 0 0

430 10 10 0

440 5 S 0

450 0 0 0

460 7 7 0

)R( PLAN

Mobilization

Con~âxt S~çUng

Conójct Sa~pting

Analyze Sa~ptes:

Raw Data Review

Analyze Saaptes: Worth & Secondary

Pretixainary Validation

Vat idat ion

Raw Data Review

Data Review / ~

Cwplete Data Review

Preliminary Validation

Vat idation

Data Review I OP

Data SuT~ry / Evaluation

Prepare Draft Characterization Rpt

Stix~it Draft Characterization Rpt to OP

Review & Coninents by OP

Prepare FinaL Characterization Rpt

S~.bnit Final Characterization Rpt to OP

Approval of Characterization Rpt

Mtlng: Discussion of Docunents WP

Prepare Hew Docunents W

EARLY EARLY LATE LATE TOTAL

START FINISH START FINISH FLOAT

ACTIVITY DESCRIPTION

Progra: Prin~ry & Ea~ergency

Progr~: North & Secondary

Pria~ry & Emergency

Z~(Ak94 1APR94 29MAR94 4APR94 I

4APR94 12APR94 5APR94 13APR94 1

13APR96 3MAY94 14APR94 4MAY94 I

13APR96 10MAY96 1~4AY96 9JUN94 21

3MAY94 6MAY94 3JUN94 8JUN94 22

4MAY96 1JUN94 5MAY96 2JUN94 1

11MAY94 16MAY94 10JUN94 15JUN94 21

17MAY94 26MAY94 16JUN94 27JUN96 21

24MAY94 27MAY94 27MAY94 2JUN94 3

27MAY94 2JUN94 28JUN94 1JUL94 21

31MAY94 27MAY94 9JUN94 8JUN94 7

2JUN94 7JUN94 3JUN94 8JUN94 1

8JUN94 23JUN94 9JUN94 24JUN94 1

24JUN94 30JUN94 27JUN94 1JUL94 1

1JUL94 8JUL94 5JUL94 11JUL94 1

11JUL94 22JUL94 12JUL94 25JUL94 I

22JUL94 25JUL94 I

25JUL94 5AUG94 26JUL94 8AUG94 1

8AUG94 12AUG94 9AUG94 15AUG94 I

12AUG94 15AUG94 1

15AUG94 23AUG94 16AUG94 24AUG94 1

5APR94* 5APR96 17JUN94 17JUN94 52

6APR96 26APR94 20JUN94 11JUL96 52

-

535

540

1 1 0

15 15 0



PMAVERA PROJECT PLANNER V.I.Gracs Pre-Cw~trustIon Activitle

46 START DATE 28MAR94 FIN DATE 26AUG94

DATA DATE 28MAR94 PAGE NO. 2

~E PLAN

542 5. 5 0

544 5 S 0

545 0 0 0

550 10 10 0

555 5 5 0

560 0 0 0

565 7 7 0

MR MO)UTORING/PUBLIC HEALTH PUN

570 1 1 0

572 10 10 0

575 15 15 0

576 7 7 0

577 7 7 0

573 0 0 0

580 10 10 0

582 7 7 0

Mtthg: Discussion of Oocuzents AM/PH

0)11 Prepare Revise Emissions

Prepare New Docunents AM/PH

Review AM/PH Plan by 0)M

Prepare New Docusents AM/PH

SLbldt Draft New Docusents AM/PH

EPA Review & Comnent AN/PH

Prepare Final Docusents All/PM

EPONT DATE 23MAR94 Rtfli NO.

16:34

ACTIVITY LIST W.R GRACE

ACTIVITY CR10 REM

ID OUR OUR

EARLY EARLY LATE LATE TOTAL

START FINISH START FINISH FtOAT

BACT

ACTIVITY DESCRIPTION

0)11/GRACE Review ~P

Revise IP by GZA

SL~It Draft New Docusents ID

EPA Review S Consent ID

Prepare FirM Docunents ID

S~.bait Final Docunents ID

EPA Approve Docusents ID

Mting: Discussion of Docunents BACT

Prepare New Docunents BACT

Si.bnit Draft New Docusents BACT

EPA Review & Coment BACT

Prepare Final Ooctsaents MCI

S~it Final Docunents BACT

EPA Approve Docunents BACT

500

505

510

515

520

525

530

1 1 0

30 30 0

0 0 0

10 10 0

7 7 0

0 0 0

7 7 0

27APR94 3MAY96 12JUL94 18JUL94 52

4MAY94 10MAY94 19JUL94 25JUL94 52

10MAY94 25JUL94 52

11MAY94 24MAY94 26JUL94 8AUG94 52

11JUL94 15JUL94 9AUG94 15AUG94 21

15JUL94 15AUG94 21

18JUL96 26JUL94 16AUG94 24AUG94 21

3a4AR94* 30MAR94 8JUN94 8JUN94 49

31MAY94 12JUL96 9JUN94 21JUL94 7

12JUL94 21JuL94 7

13JUL96 26JUL94 22JUL94 4AUG94 7

27JUL94 4AUG94 5AUG94 15AUG94 7

4AUG94 15AUG94 7

5AUG94 15AUG94 16AUG94 24AUG94 7

IAPR96* 1APR94 2JUN94 2Jun94 43

4APR96 15APR94 3JUN94 16JUN94 43

11APR94 29APR94 10JUN94 30JUN94 43

~(AY94 10MAY94 1JUL94 12JUL94 43

11MAY94 19MAY94 13JUL96 21JuL94 43

19MAY94 21JUL94 43

~MAY94 3JUN94 22JUL94 4AUG96 43

7JUL96 15JUL96 5AUG94 15AUG94 21



PRIMAVERA PROJECT PUJOIER W.R.Grace Pre-Constructlon Activiti

EPORT DATE 2~4AR94 RUM MO. 46 START DATE 28MAR94 FIll DATE 24AUG9’

16:34

ACTIVITY LIST W.R ~ACE DATA DATE 2MAR94 PAGE NO. 3

ACTIVITY CR10 REM ACTIVITY DESCRIPTION

AIR MONITORING/PUBLIC HEALTH PLAN

585 0 0 0 SiA~ait Fthat Docuaents AM/PH

590 7 7 0 EPA Approve Docunents AM/PH

QUALITY CONTROL

RISK ASSESSMENT STRATEGY

700 1 1

725 7 7

715 20 20

720 7 7

730 0 0

135 1 1

740 10 10

745 10 10

0

0

0

0

0

0

0

0

6APR94

14JUN94

15JUL96

6JUL94

15Jul.94

18JUL94

1AUG94

15AUG94

17JUN94

26MAY94

26MAY94

26MAY94

17JUN94

1JUL94

oua o* t

EARLY EARLY LATE LATE TOTAL

START FINISH START FINISH

15JUL94 15AUG94

18JUL94 26JUL94 16AUG94 24AUG96

FLOAT

21

21

605

650

655

657

610

615

620

625

630

635

640

645

o 0 0

15 15 0

15 15 0

15 15 0

10 10 0

10 10 0

0 0 0

1 1~O

10 10 0

10 10 0

O 0 0

7 7 0

28MAR94 3MAR94

28MAR96 15APR94

28MAR94 15APR94

28MAR96 15APR94

18APR94 29APR94

aIAY94 13MAY94

13MAY96

16MAY94 16MAY94

17MAY94 31MAY94

1JUL94 15Jul.94

15JUL94

18JUL94 26JUL94

16JUN94

16JUN94

16JUN94

16JUN94

30JUN94

15JUL94

15JUL94

18JUL94 18JUL96

19JUL94 1AUG94

2AUG94 15AUG94

15AUG94

16AUG94 24AUG94

GZA Si.tialt DC Plan to ~N

Prepare Field DC Progr~ on VFL

Prepare Process DC Progrme VFL

Prepare Lab DC Progr~ VFL

CON Review & Cooruent

GZA Prepare Revised DC Plan VFL

S~.bait Draft DC Plan to ~

Mting: GP Review DC Plan

GP: Review & Coments

GZA Prepare Final DC Plan

S~bait Final DC Plan

Approval of CC Plan

Nting: Scope of Risk Assessment

Determine Treatment Quality Limitations

Prepare Risk Assessment Rpt

Integration of Data

Sthnit Risk Assessment Package to GP

Presentation of Risk Assessment Rpt to GP

Review & Caiment by ~

Prepare FinaL Risk Assessment Rpt

58

43

43

43

‘3

43

63

43

43

21

21

21

50

22

0

0

0

0

0

0

6APR94

6JUN94

17JUN94

27JUN94

18JUL94

19JUL94

2AUG94

16JUN94

7JUL94

17JUN94

27JUN94

18JUL94

19JUL94

2AUG94

16JUN94

15JUL94

15JUL94

6JUL94

15JUL96

18JUL94

1AUG94

15AUG94



PRIMAVERA PROJECT PLANNER V.R.Grsce Pre•Construction Acttvltl

LEPORT DATE 28MAR94 RUN NO. 66 START DATE 28MAR96 FIN DATE 24AUG9-’

16:34

ACTIVITY LIST W.R GRACE DATA DATE 28MAR94 PAGE NO. 4

ACTIVITY CR10 REM

ID OUR OUR

RISK ASSESSMENT STRATEGY

750 0 0

755 7 7

VFL PILOT WORK

LATE

START

LATE TOTAL

FINISH FLOAT

15AUG94 0

16AUG94 24AUG94 0

ACTIVITY DESCRIPTION EARLY EARLY

K START FINISH

O S~.bait FinaL Risk Assessment Rpt 15AUG94

o ApprovaL of F Inst Risk Assessment Rpt 16AUG96 24AUG94

800

900

805

910

905

915

920

922

810

925

815

926

928

825

820

830

930

935

940

835

840

5 5 0

4 4 0

10 10 0

2 2 0

10 10 0

5 5 0

30 30 0

10 10 0

10 10 0

10 10 0

10 10 0

5 5 0

5 5 0

2 2 0

O 0 0

10 10 0

O 0 0

2 2 0

10 10 0

5• 5 0

O 0 0

Review VFL System Design

Obtain Sasptes VFL

Provide Addt Details on EncL/Shroudirig/~er Pars

Obtain Additonal Sasples VFL

Prella Pilot Work in N.J VFL

Review Results w/Grace VFI.

FinaL P1 Lot St~~dy w/GP Oversight VFI.

Prepare TM on Emissions

Consider Carbon/Thermal System Coa~inaticn VFL

Prepare Draft Rpt on Results VEL

Prepare Summry Memo on SoiL Cone Limits for VFL

CON/Grace Review Rpt on VFL

Revise Draft Rpt on VFL

Review Memo w/Grace

S~it Memo to ~

OP Review & Coement

Suboit Draft Rpt on ResuLts VFL

Review Mtlng w/GP VFL

Caments from OP VFL

Prepare Final Memo on SOIL Cone. Limits

S~ksn1t Final Memo to OP

2JUN94

4APR94

9JUN94

27APR94

8APR94

22APR94

29APR94

3JUN94

23JUN94

13JUN94

8JUL94

8JUL94

15JUL94

22JUL94

26JUL96

22JUL94

26JUL94

9AUG94

28MAR94 1APR94

4AP294 7APR94

4APR94 15APR94

8APR94 11APR94

8APR94 21APR94

22APR94 28APR94

29APR94 10JUN94

20MAY94 3JUN94

7JUN94 20JUN94

13JUN94 24JUN94

21JUN94 5JUL94

27JUN94 1JUL94

5JUL94 11JUL94

6JUL94 7JUL94

7JUL94

8JUL94 21JUL94

11JUL94

12JUL94 13JUL94

14JUL94 27JUL94

22JUL96 28JUL96

28JUL94

8JUN96

7APR96

22JUN94

28APR94

21APR94

28APR94

10JUN94

16JUN94

7JUL94

24JUN94

21JUL94

14JUL94

21JUL94

25JUL94

25JUL94

21JUL94

25JUL96

8AUG96

15AUG94

15AUG96

‘7

0

‘7

13

0

0

C,

c

12

0

12

8

8

12

12

12

8

S

8

12

12



PRIMAVERA PROJECT PLANNER W.R.Grsci Pr.-Ccr~tructIon ActfvItI

CEPORT DATE 28MAR96 ~ START DATE 28MAR94 FIN DATE 24AUC9L

16:34

ACTIVITY LIST W.R GRACE DATA DATE 2~4AR94 PAGE NO. 5

ACTIVITY CR10 RDI ACTIVITY DESCRIPTION EARLY EARLY LATE LATE TOTAL

ID OUR D~ * START FINISH START FINISH FLOAT

VFL PILOT ~K

945 5 5 0 Prepare Final Rpt on VFL Pilot Work 28JUL94 3AUG96 9AUG94 15AUG94 a

845 7 7 0 ~ Approval to Soil Canc. Limits for VFL 29JUL94 8AUG94 16AUG94 24AUG94 12

950 0 0 0 SLä~1t Final Rpt on VFL Pilot Work 3AUG94 15AUG94 2

955 7 7 0 Approval of Final VFL Pilot Work 4AUG94 12AUG94 16AUG94 24AUG94 8

000 0 0 0 Project Notice to Proceed 28MAR94 29MAR96

999 0 0 0 Ccapletlon of Pre•Construction Activities 24AUG94 24AUG94 0



CanonteEnvironmenta~~)
Apfll 13, 1994

Carmnie Environmental Services C:~.

94 Inverness Ter:ace East Suite

a~8O 112

:9 93-412-01

Ms.Lynne Jennings
U.S. Environmental Protection Agency
Waste Management Division

90 Canal Street - Region I

Boston, Massachusetts 02114

Mr. Edmond G. Benoit

Regional Engineer
Bureau of Waste Cleanup
Massachusetts Department of

Environmental Protection

75 Grove Street

Worcester, Massachusetts 01605

SCHEDULE CHANGE PER L. INGRAM’S LEUER OF MARCH 28. 1994

ACTON REMEDIATION PROJECT

ACTON, REMEDIATION

Dear Ms. Jennings and Mr. Benoit:

W.R. Grace & Co. - Conn. proposes to make a change to the schedule that was submitted to you
with Louis Ingram’s letter dated March 28, 1994. That schedule called for submission of draft

revised Air Monitoring/Emission Control/Public Health Plans on May 19, 1994. We now

propose to submit that item on June 16, 1994.

In addition, we request another technical meeting with the Government Parties to present the

conceptual air monitoring plan on May 11, 1994, 09:30 at GRACE’s Construction Products

Division office in Cambridge, MA.

This proposed change will have no effect on the overall schedule of pie-construction activities.

~~~d-sehedu1e incorporating this change~i~nelosed.....~~
We request this schedule change as a result of the significant diff~

nces between IiIe o~i~—~
Grace concept and information provided by the Government parties at the technical meeting held

1994.

RMilA:~*GP1 IA~. 13. 1994)



Ms.Lynne Jennings, et al. 2 April 13, 1994

Very truly yours,

Thomas L. Stoneman, P.E.

Regional Construction Manager

TLS/ts

enclosures

DISTRIBUTION

Lynne Jennings (4)
Edmond Benoit (3)

cc: D. Halley, Aacton (3)
R. Sullivan, GZA (1)
L. Ingram, Grace (1)
M. Johns, Grace (1)
T. Stoneman, Canonie (1)
J. Swallow, Pine & Swallow (1)
M. Moore, Concord Board of Health (1)
W. Cheeseman, FHE (1)
W. Pencola, ENSEARCH Env. Corp. (2)

C. Tuttle, DEP-Boston (2)
J. DeStefano, GZA (1)
S. Anderson (1)
H. Fox, Sierra Club (1)
C. Myette, Wehran-MDEP (1)
R. Eisengrein, ACES Tag Mgr (1)
D. Johnson, Acton (1)
M. Stoler, Grace (1)

RMVc~GPI IAi~. 13, 19941



April 14, 1994

Mr. Thomas L. Stoneman

Camp Dresser & McKee Inc.

Ten Cambridge Center

Cambridge, MA 02142

Re: Com,dnts on Risk Assessment

Dear)4~ Stoneman:

Attached is a letter that I received from Bob Eisengrein of ACES

that identifies questions and comments on the approach to the

risk assessment. Please provide a response to his questions and

comments with the Draft Risk Assessment Report scheduled to be

submitted on July 15, 1994.

#00 tr4,~

~i

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION I

J.F. KENNEDY FEDERAL BUILDING, BOSTON. MASSACHUSETTS 02203-2211

If you have any questions regarding
me at (617)573—9634.

Sincerely,

this lett
,

ease Ct

LT~. frM ~i~i~ttii~J

~ ~. ii~i
Attachments

cc: Gretchen Muench, EPA

Bill Pencola, Ebasco

Michael Leblanc, MADEP

Donald Hanson, MADEP

Charles Tuttle, MADEP

Louis Ingram, W.R. Grace

Mark Stoller, W.R. Grace

Bruce Conklin, CDM

William Cheeseman, Foley, Hoag & Elliot

Don Johnson, Town of Acton

Doug Halley, Town of Acton (3)
Paul Reiter, GZA (2)
Steven D. Anderson, Anderson & Kreiger
B. Leach, Town of Concord

Robert Eisengrein, ACES

John Swallow, Pine & Swallow Associates, Inc.

~S T0~

PRINTED ON RECYCLED PAPER



5 Valley Rd.

~cton, MA 01720

Apr. 7, 1994

Ms. Lynne Jennings, Remedial Project Manager
EPA, Region I

J.F.K. Federal Bldg.
Boston, MA 02203—2211

Dear Lynne,

ACES’s compliments you on a thorough review of the risk

assessment subject at last Wednesday’s meeting. As I

reviewed my notes of the meeting, I recogdzed a number of

things that concern ACES and Acton citizeus:

1. The subject is complex and interdisciplinary, even for

those intimitately connected with our meetings.

2. This complexity must: be clarified and the process more

clearly defined; the underlying assumptions must be

understood along with the results and their meaning. The

above might be a good preface to the analysis.

3. The assessment must be further simplified, by words and

charts, for public consumption. I quote from Dr. Ian

Nisbet’s critique of t~~e original risk assessment: “It is a

long, complex document couched in arcane ].anguage; its

conclusions are presented in unfamiliar m~tthematical and

technical language. Its assumptions, wher~ translated into

ordinary language, are often unrealistic.”

With reference to my meeting notes, I’ve tried to clarify
what I understand, and submit herewith some of my thoughts
on one way the clarification and simplification could occur.

It revolves about the principles of:

4. What is risk assessment?

5. Why is an analysis heing done again?

6. How is risk assessment achieved?

7. Where are the areas of risk?

8. How are cumulative iisks achieved?

In answering these questions, I referenced several EPA

document since much past thought has been given to this

subject. I suggest that WRG/CDM use these ideas., or

variations thereof, in clarifying what they are doing.

4. What is risk assessment?; It is an assessment of the

iiklihood(probability) of release of hazardous material and

the consequences that may occur, based on estimated



vulnerable groups. It is a judgemertt of probability and

severity of consequences based on the history of previous
experience, and the best current technological information,
i.e., health effects, acute, sub—chronic, and chronic.

This section could be expanded to include answers to

questions like, risk of “what”, carcinogens and non—

carcinogens. Explain acute, sub—chronic, etc.

5. Why is an analysis being done again?; With the discovery
of a new, relatively high contamination of benzene in the

Boiler Lagoon, and the fact that these contaminants may be

excavated, the health and safety of workers and nearby
residents became a concern of the GP’s.

6. How is risk assessment achieved?; This question requires
explanation and justification of basic assumption for a risk

model, for example, the contaminat concentrations assumed,
time to excavate, how results are expressed when more than

one contaminant is involved, which contaminants are

carcinogenic and non—carcinogenic, risks on—site and at the

property line.

As I understand it, there wiLl be.a number of risk model

runs made; for example, without emission controls, with

controls, for different contaminants, for acute and sub—

chronic effects, and for different locations. Will a

dispersion model be used separately to determine

concentrations at different locations?

7. Where are the areas of risk?; ACES assumes at the

excavation site, and property lines, at minimum.

8. How are cumulative risks achieved?; It is not clear how

individual risk results are combined.

Both ACES and EPA recognize the importance of trying to

explain this to the public at large; I believe the PRP

should attempt to make this as easy as possible to minimize

doubts and maximize acceptance of results.

In addition to answering the above questions, ACES believes

the PRP should respond to Dr. Nisbet’s Critique of the

original risk assessment, and his rejoinder to WRG’s

response. Copies of both are enclosed.

Yours truly,

R.H. Eisengrein
TAG Project Manager



MUNICIPAL FORUM MINUTES

April 11, 1994

Present Isa Zimmerman, Bob Wiltse, Nancy Tavernier, Dore’ Hunter, Jake Diemert,

Bill Ryan, Don Johnson, John Murray, Sharon Gaudet, Lees Stuntz, Pam Harting

Ban-at, Mary Donald

Observers Ann Chang, Art Harrigan, Steve Aronson

Jake Diem ert called the meeting to order at 7:20AM

1. Minutes of 3/28/94 approved as written.

2. Early Retirement Incentive - Article #63 on Town Meeting Wan-ant

Dore’ reported that the Board of Selectmen do not recommend this article at this

time due to the uncertainties about funding liability and actual cost. Isa reported that

the Regioqal School Committee has voted to accept the incentive program as well as

Minuteman Tech H5 and the Boxboro local schools.

The state had originally offered the program to 2500 teachers in FY94 but

reduced the available slots when it became apparent that there was not enough

money to cover the cost. Acton would like to offer early retirement to 6-10 teachers in

the local schools. There are 24 teachers interested at this time. Isa projected the

savings would be $4000/yr. per teacher depending on each salary. The school plans
to pay off in 3 years rather the the 15 years allowed by the legislation.

Isa urged the BOS to reconsider their position. She felt that if the state reneged

on their share of the cost, the liability would fall on the Teacher Retirement Board and

there would be a great potential for a lawsuit if they (TAB) failed to pick up the costs.

Don and John reported on the results of their information gathering. John went

to the Governor’s Office of Administration and Finance for an opinion on the

interpretation of “the Towns pick up 50% of the cosr. Kristin Keel of A & F stated that

communities are responsible for 50% of the full pension cost not just the incentive.

She disagreed with the Retirement Board’s interpretation of one half of the incentive.

The Retirement Board is overseen by A & F. John reported that Senate Ways & Means

staff questions whether or not there will be enough money appropriated to cover the

$40 million cost for FY95. Isa was puzzled about how Retirement Board could be

developing numbers with such uncertainty. Nancy reported that she had gone to the

Retirement Board where she was told that no hard data exists for FY94, that the



required financial report to be written by the Retirement Board by 12/31/93 has not

been due to lack of information and staff. She was also told that no community who

accepted the program in 1993 has received a bill from the Retirement Board for their

share so we cannot even confirm the cost figures.
John agreed to attempt to clarify the interpretation and cost today, report to the

Board of Selectmen at their 6:30PM meeting to which the schools have been invited.

Dove’ said that the Board may change its position but could only see it making
No Recommendation to Town Meeting not a recommendation in favor. If the Town

Meeting agreed to the ERI then the BOS could hold ther acceptance vote to a later

time when all of the outstanding questions have been answered.

Isa asked if an agreement from the schools that indemnified the Town from any

liability would help the Selectmen decide? Nancy stated that she would expect to

have such an agreement in place before the Board would vote to accept ERI. It was

agreed that June 10 would be the final date for a BOS vote and for the schools to back

out of the program should it prove too costly.
Dove’ framed the best case scenario as:

1. BOS make no recommendation to Town Meeting
2. BOS only vote to accept if all questions answered before June 10

3. BOS make clear to Town Meeting that we hold veto power with the approval

of the School Committee

3. Observer’s Comments

Steve asked the Finance Committee reps. why they don’t give the rationale

when they vote to oppose an article. Sharon thought that would be a good idea for the

future.

Dore’ commented that he was disappointed that the School Committee did not

do the budget presentation. Pam responded that the Finance Committee had

requested that the Superintendent, in her role as CEO, with the School Committee as

the Board of Directors, should present the budget not the School Committee.

NEXT MEETING: Monday, April 25 7:15 AM

Agenda: Assessment of the Municipal Forum

Meeting adjourned at 8:03AM.



Town of Acton

Acheson H. Callaghan
Palmer & Dodge
One Beacon Street

Boston, MA 02108

REGARDING:

Dear Mike:

I have reviewed the two briefs by Mr. Levine. As I mentioned to you on the phone, I had

the following concerns which you might want to consider in any response.

In the zoning, case he once again glosses over the facts of how many residences really
exist along Great Road. He also goes one step further than at the trial court level, by
charging that the bylaw’s TDR is invalid (Argument V). Arguing that none of the zoning
amendments might have been adopted had Town Meeting known that the TDR provision
was invalid, he asks the Appeals Court to strike all 1990 zoning amendments. He claims

that the TDR provision is invalid because it is not clearly authorized in state law, and

because it does not serve a valid zoning objective (to blunt the effect of zoning changes on

property owners). He seems to say that the TDR provision amounts to spot zoning,
because it singles out the DiDuca parcel as the only benefactor of the TDR provision.
This is wrong, the DiDucas are certainly a great beneficiary of it, and maybe the largest
in terms of transferable square feet, but they are by no means the only ones. Further, he

states that the TDR provision is a floating zone clearly prohibited in Ch.40A. This, too, is

wrong. It appears that he misread the admittedly complicated TDR section and then

jumped to erroneous conclusions. In any case, all this is beyond the scope of the appeal.

You may also want to take a look at Michael Pacella v. Town of Wrentham (Misc. Case

No.138083) decided by Land Court Judge Kilbourne in 1991. I recently read about it. It

seems to bear some similarities of circumstances with the DiDuca case.

In the subdivision case I note several issues. The first two I did not mention on the

phone. In Argument IV. E, he claims that the reason why the Planning Board denied
further curb cuts along Great Road was to prevent further subdivision by ANR using
Great Road frontage. He then says that the Board has no legal authority to do so. While
the latter is correct, the basis of the argument is wrong. The Board merely sought to

prevent multiple curb cuts. Condition 4.8 says nothing about further division of land.
The only effect of Condition 4.8 is that the DiDucas would have to provide for adequate
easements from the subdivision road, or lengthen the subdivision road itself, to provide
access to any ANR lots on the easterly end, and that any lots between Great Road and the
subdivision road would have to access over the subdivision road.

Second, in several places he claims that the subdivision rules (Section 8.1.6) were not

sufficiently definite to allow the Board to impose any of the disputed conditions. If this
holds it will be a true ~Catch 22” for Planning Boards. On the one hand then, the general
reference to the potential of requiring off-site improvements would not be sufficiently
definite, on the other hand when becoming more specific it will be argued that anything

472 Main Street Acton, Massachusetts 01

April 15, 1994

(508) 264-9636

Page 1



left out was not intended to be covered. Because the Board does not consist of prophets
or psychics, the rules should be reasonably definite, but they should not be required to

have an absolute precise response for every unforeseen circumstance.

Third, he claims that the Board engaged in a taking by requiring the extra layout
alongside Esterbrook Road. He implies that the Board required DiDuca to sacrifice its

land for a public purpose, here a road widening. and therefore engaged in taking without

just compensation. This is not only ludicrous in the context of Subdivision Control, where

the layout of streets is the focal point, but also factually wrong. There is no requirement
in the Board’s decision that the extra layout nor the Subdivision Street must become

public ways (although based on past experience there was an assumption that DiDuca

would petition for acceptance). DiDucas were free to keep ownership of the road and the

extra layout, but they would also have the maintenance responsibility. The decision of

the Board leaves the acceptance of the layout and the subdivision street up to the Board

of Selectmen and Town Meeting following the usual procedure. Maybe the decision

should have used the word easement instead of layout, but Lou clearly used conjecture by
assuming that layout inevitably means public layout.

Forth, you and I discussed the merits of changing the Board’s approval pursuant to Ch.41,
S.81W to formally incorporate the Board’s recognition of Mass. Highway’s jurisdiction
over Rt.2A, their ultimate authority over roadway improvements, and consequently to

state the Board preparedness to defer to Mass. Highway’s final decisions in to go along
with whatever that decision might be. We both agreed that this would be inappropriate
at this time, even though Lou accuses the Board in several locations of his brief of not

having done so yet. Clearly, this can be part of a court decision and we have signalled on

numerous occasions our willingness to just so.

Finally, the entire experience has been rather frustrating for me as one who seeks

cooperation rather than confrontation in the land development approval process (in part
hut not only to avoid litigation). We rarely advise the Board to deny subdivision or

special permit plans although most of them initially come in with enough flaws as a basis
for dental. Rather, we work with the proponents through sometimes multiple hearings,
lengthy negotiations, and ultimately we attach conditions on approvals until the project is

right. This is what we did in the case of the DiDuca subdivision. In hindsight, the Board
should have denied the DjDuca subdivision on the basis of technical flaws which were

plentiful enough in their first submission. This would have made the arguments on a

subdivision appeal a lot simpler and tilted the whole thing more in our favor. In addition
a correct plan filed thereafter would not have enjoyed subdivision protection. No matter

what the outcome, I will keep this experience in mind. In the future, I will no longer
automatically steer-a cooperative course but rather recommend denials on technical

grounds, unless there are important public interests involved and a cooperative approach
is more likely to preserve and enhance those interests.

Sincerely,

Roland Barti, AICP, Town Planner

cc: Don P. Johnson
/

Planning Board

rlet.94*9

Page 2



@~

/f\\/ APR2O~9~
UUL

A number of Massechusetts communities will socil be facing the need to close and cap

their local landfills--an undertaking that we at the Department of Environmental Protection

understand can be a significant economic hardship for cities and towns. We have been working
toward creative ways of assisting communities in this effort.

Working with the Massachusetts Highway Department, we are now prepared to offer

what we think will be a significant benefit--making available to a number of cities and towns,

at no cost, some 3 million cubic yards of clay that will be generated from the Central

Artery/Third Harbor Tunnel Project for use in capping landifils.

Applications for the first phase of clay contracts are now available. In order to be

considered for the first phase, which will consist of approximately 500,000 cubic yards of clay
to be awarded in 1994, please complete and submit the enclosed application to DEP no later than

May 20, 1994. Applications should be returned to:

Department of Environmental Protection

Division of Solid Waste Management
One Winter Street

Boston, MA 02108

ATTN: Richard Gioiosa

A future round of applications will be solicited for the second phase of contracts, totalling
2.5 million cubic yards, to be awarded beyond 1994. All applications received now will also

be considered for inclusion at that time.

The 3 million cubic yards of clay expected to be available from the Artery project
certainly won’t be enough to meet the total needs of every community facing landfill closure

costs. But for many communities, it can make an important contribution to reducing the costs

of protecting the environment by capping unlined landfills.

/
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Commo Ith ~fa use~0~ Lji~. ~7 ~FYL)
Executive Office onmenfal Affairs

~ep~rt~ent of
__________

E~wiroi~mentaI Protedion

William F. Weld
G~m~

Trudy Cox.
—,

Thomas B. Powers
Ading Co~nmlsion.r

Dear Chief Elected Official(s):

One Winter Street • Boston, Massachusetts 02108 • FAX (617) 556-1049 • Telephone (617)292-5508



Included with this letter are the following documents:

1. B4ckgrolind information on the Central Arteiy project and the application process

process
2. Guidance for completing the application
3. Application form

4. Stockpiling plan requirements

Also included are directions to two informational meetings, where DEP and MHD staff

will be available to answer any questions you may have about the clay distribution process and

how to apply. These meetings wifi be held at the following times and locations:

April 27, 1994 10 am - N~xni

DEP Northeast Regional Office

5 Commonwealth Drive

Woburn, MA

May 3, 1994 10 am - Noon

Norwood Junior High School/Educational Center

275 Prospect Street

Norwood, MA

If you are unable to attend either of these meetings, or have any questions at all regarding
the enclosed documents, please feel free to contact either Chris Barnett at the Massachusetts

Highway Department, at 617-951-6231, or David Murphy of DEP, at 617-556-1066.

We encourage you to take advantage of this opportunity and look forward to working
cooperatively with you to help reduce your landfill capping costs.

Sin rely,

Thomas B. Powers

Acting Commissioner



TOWN OF CONCORD if

fl~~2o~94j~j

Dear Mrs. Fanton:

TEL: 508-371-6280

On behalf of the Town of Concord, and the Public Works Commission in particular, I

wish to thank you, the Board of Selectmen, and the Town ofActon for your hospitality
and assistance at Town Meeting.

The Concord Town Meeting authorized the exchange of land at almost exactly the same

time that Acton was discussing the zoning bylaw amendment. The Commission

appreciates the courtesy shown throughout the process and your initiative in helping the

Concord Water System toward completing its facility planning.

Sincerely,

vç~
Kenneth W. Marriner, Jr. Chairman

Public Works Commission

cc: Christopher Whelan, Town Manager
Harold W. Storrs, Director, D.P.W.

Department of Public Works

133 KEYES ROAD

CONCORD. MASSACHUSETTS 01742

HAROLD W. STORRS

DIRECTOR

April 14, 1994

472 Main Street

Acton, MA 01720

Thf~J&— ~DLc.

Th 4~WE•

ao~s

letter\fanton



Table of Contents.

issues presented

Statement of the case

Statement of the facts 2

Locus and its environs 2

The master plan 5

The zoning amendments 6

The asserted goals of the zoning amendments 7~

The effect of the zoning amendments on locus 10

Summary of argument 11

Argument 12

I. The trial court applied the proper standard of

judicial review 12

11. The trial court did not improperly shift the bur

den of proof l8

A. The trial court placed the burden of proof on
the appellees 18

B. The appellees sustained their burden of proof 19

i. The appellants established that there

were no changes in land use patterns

along Route 2A or in the general vicinity

of Locus which would justify the zoning
change 20

ii. The appellees established that the goals
of the rezoning do not support the appli
cation of the zoning amendments to

Locus 23

iii. The trial court could properly require the

appellant to make apriinafacie showing
that the zoning amendments would in

some reasonable fashion advance the

goals thereof 27



ii TABLE OF CONTENTS (coNT’D)

111. The rezoning of Locus to “Residence 8” is equiva
lent to spot zoning 28

IV. The “affordable housing incentives and overlay”
district does not render the underlying zoning

proper 32

V. The amendments are invalid because as an inte

gral part thereof, the transfer of development

rights bylaw, is invalid 34 (

Conclusion 38

Addendum 41

Table of Authorities Cited.

CASES.

Atherton v. Selectmen of Bourne, 337 Mass. 250(1958) 12

Atherton v. Building Inspector of Bourne, 343 Mass. (

284 (1961) 29

Barney & Carey Co. v. Milton, 324 Mass. 440 (1949)

12, 13, 17, 19, 20

Bedford v. Trustees of Boston University, 25 Mass.
(

App. Ct. 372 (1988) 17

Bellows Farms, Inc. v. Building Inspector of Acton,

364 Mass. 253 (1973) 4n

Board of Appeals of Hanover v. Housing Appeals Corn

mittee, 363 Mass. 339 (1973) 36, 37 (

Caires v. Building Commissioner of Hingham, 323

Mass. 589 (1949) 15

Canteen Corporation v. Pittsfield, 4 Mass. App. Ct. 289

(1976) 15, 19, 21, 29, 30 et seq.

Colangelo v. Board of Appeals of Lexington, 407 Mass.

242 (1990) 24, 25

Collura v. Arlington, 367 Mass. 881 (1975) 24n



TABLE OF AUTHORITIES CITED (coNT’D) iii

DiGiovanni v. Board of Appeals of Rockport, 19 Mass.

App. Ct. 339 (1985) 17

Emond v. Board of Appeals of Uxbridge, 27 Mass.

App. Ct. 630 (1989) 37

Henze v. Building Inspector of Lawrence, 359 Mass.

754 (1971) 20

Hines v. Attleboro, 355 Mass. 336 (1969) 31

Jenckes v. Building Commissioner of Brookline, 341

Mass. 162 (1960)
.

12

Lanner v. Board of Appeals of Tewksbury, 348 Mass.

220(1964) 12

MacNeil v. Avon, 386 Mass. 339 (1982) 12

Marblehead v. Rosenthal, 316 Mass. 124 (1944)

26,31

Martin v. Rockland, I Mass. App. Ct. 167 (1973) 30

Massachusetts Broken Stone Co. v. Weston, 346 Mass.

657 (1964) 12

McHugh v. Board of Zoning Adjustment of Boston, 336

Mass. 682 (1958) 30

Nahigian v. Lexington, 32 Mass. App. Ct. 517 (1992) 18n

National Amusements, Inc. v. Boston, 29 Mass. App.
Ct. 305 (1990) 12, 14, 19, 20, 21, et seq.

Nectow v. Cambridge, 277 U.S. 183 (1928) 12

Pittsfield v. Oleksak, 313 Mass. 553 (1943) 12

Schertzer v. Somerville, 345 Mass. 747 (1963)

15, 20, 21,22,31

SCIT, Inc. v. Planning Board of Braintree, 19 Mass.

App. Ct. 101 (1984) 27, 34

Shapiro v. Cambridge, 340 Mass. 652 (1960)

14, 15, 19, 20, 21, et seq.

Simeone Stone Corp. v. Oliva, 350 Mass. 31(1965) 12

Smith v. Board of Appeals of Salem, 313 Mass. 622

(1943) 31



IV TABLE OF AUTHORITIES CITED (coNT’D)

Sturges v. Chilmark, 380 Mass. 246 (1980)

12, 13, 14, 17, 19, etseq.

Subaru of New England. Inc. v. Board of Appeals of

Canton, 8 Mass. App. Ct. 483 (1979) 33

Tamerlane Realty Trust v. Board of Appeals of Prov

incetown, 23 Mass. App. Ct. 450 (1987) 17. 20n, 29

Turnpike Realty Co. v. Dedham, 362 Mass. 221 (1972) 15

Van Sant v. Building Inspector of Dennis, 352 Mass.

289 (1967) 12

Village of Euclid v. Ambler Realty Co., 272 U.S. 365

((926) (3. 22, 27

V.S.H. Realty Trust, Inc. v. Zoning Board of Appeals
of Plymouth, 30 Mass. App. Ct. 530 (1991) 3n

Whittemore v. Building Inspector of Falmouth, 313

Mass. 248 (1943) 30

Wilson v. Sherborn, 3 Mass. App. Ct. 237 (1975) 14, 28

STATUTES AND RULES.

Massachusetts General Laws

c. 40A 12, 29n

c.40A,~2 30

c.40A,~3 37

c.40A,~4 31,32,34

c.40A,~5 5,8

c.40A,*6 6n

c. 40A, § 9 36n

c.41,~81D 5.6,7n

c.41,~8IP 6n

c.41,~81BB In

c. 61A 2, 37n

c.8l,~8 3n

c. 240, § 14A



Issues Presented.

I. Whether the trial court, in requiring the Appeflees to establish

that there was no rational relationship between the amendments to the

zoning bylaw and the goals to be served thereby, applied the proper

standard of review.

II. Whether, where the trial court found that the Appellees had

sustained their burden of proof of showing no rational relationship
between the amendments to the zoning bylaw and the asserted goals
thereof, the trial court thereafter improperly shifted the burden of

proof to the Appellant to show a causal connection between the amend

nients and their purposes.

Ill. Whether, where all of the evidence showed that Locus had

been singled out for unique zoning treatment, the trial court properly
applied a spot zoning analysis.

IV. Whether, where an integral part of the zoning amendments

was the enactment of an invalid “transfer of development rights”

bylaw, the zoning amendments could be valid as a matter of law.

Statement of the Case.

This is an action pursuant to G.L. c. 240, § l4A (A. 1-1 to 1-5),

challenging the validity of certain amendments to the Acton Zoning
Bylaw which, after approximately thirty-six years of business zoning,
rezoned a portion of the Appellees’ property fronting on a heavily
traveled state highway (Route 2A) to a single-family residential district

with a minimum lot size of 80,000 square feet (A. 1-209; 1-273;

1-359).
The Complaint was tried in the Land Court Department of the Trial

Court, Sullivan, J., presiding, on December 7, 1992, December 8,

1992, and December 10, 1992.’ At trial, the parties submitted a

“Stipulation of Facts and Admissibility of Evidence” (A. 1-21 to

1-30). A transcript of the testimony given at trial was produced (A.

‘This case wa.s consolidated for purposes of trial with an action brought by the Appellees
pursuant to G.L. c. 41. § 8IBB challenging the validity of certain conditions imposed by
the Town of Acton Planning Board on the approval of a definitive subdivision plan of Locus.
The trial courfs judgment in that action is the subject of an appeal by the Town of Acton

Planning Board to this court. docket number 93-P-1527.
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4-1044 to 4-1517), and the court took a view of the subject property
and its environs (A. 1-38).
On April 1, 1993, the Land Court Department of the Trial Court

rendered a lengthy Decision containing extensive findings of fact (A.

1-35 to 1-59) and entered Judgment (A. 1-34), holding that the amend

ments to the zoning bylaw, as applied to the Appellees’ property,

were arbitrary, unreasonable and not in accordance with law as they
unfairly singled out the Appellees’ property for special zoning treat

ment not substantially related to any legally permissible zoning purpose

(A. 1-34).
The Town of Acton appeals from the judgment.

Statement of the Facts.

Locus aiiil Its Environs

The Appellees are the owners of a 16.3 acre parcel of land (“Locus”)
situated at the intersection of Esterbrook Road and Route 2A in Acton

(A. 1-21 to 1-22). Members of the Appellees’ family (DiDuca) have

owned Locus since 1940 (A. 1-22) and have always preserved Locus

primarily for agricultural purposes. Concetta DiDuca has lived at the

property since it was purchased in 1940 and continues to occupy and

farm Locus (A. 1-23). Locus is presently classified, pursuant toG. L.

c. 61A, as agricultural land (A. 1-23).

In Acton, Route 2A is a heavily traveled state highway (A. 1-22)

which runs approximately four and one-half (4½) miles from the

Concord/Acton town line at Route 2A to the Acton/Littleton town

line at Nagog Pond (A. 4-1177). It is bisected by Route 27 which

provides a natural delineation of that portion of Route 2A most relevant

to this action, Locus being approximately half way between the Con

cord town line and Route 27 (A. 4-1177). In its consideration of this

action, the court reasonably focused on that stretch of Route 2A in

characterizing the development surrounding Locus.2

2The Appellant has complained that the entire length of Route 2A in Acton is a planning
unit, and that the trial court’s focus on only approximately half of Route 2A allowed the

court to distort the evidence and find that the rezoning turned Locus into ‘~a solitary island

in a sea of commercial use” (A. 1-56). The Appellant’s argument might have relevance if

the Appellees were challenging the validity of the amendments, generally, as opposed to the

validity of their application to Locus. Fairly read, the Decision of the trial court makes clear

that the court was aware of the entire stretch of Route 2A in Acton, but made the implicit
finding that an approximately two (2) mile stretch surrounding Locus was a large enough
“sea” to determine the reasonableness of the zoning as it related to Locus (A. 1-56).
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Route 2A is a major access route from local streets to Routes 2,

~62, and 495•~ (A. 1-52). Approximately forty (40%) percent of the

traffic along Route 2A is through traffic without a destination in Acton

(A. 4-1205 to 1208). As the trial court found, there is no continuous

network of sidewalks along either side of Route 2A (A. 1-51). Route

2A operates at or above capacity during many peak hours (A. 2-680).

Even with the zoning amendments here in question, substantial wide

ning will be necessary once maximum future build-out is reached with

additional travel lanes required as well (A. 2-742; 2-747; 2-756).~
Since the Appellant first adopted zoning on December 16, 1953

(A. 1-22; 1-60 to 1-73), it encouraged extensive strip commercial and

business development of all of the land bordering Route 2A by zoning
same to a depth of five hundred (500’) feet5 on either side of Route

2A for business and commercial uses (A. 1-22). At the time of the

amendments here in question, this zone was denominated as a “General

‘Recognizing the access chat Route 2A provides to and from Route 2. Route 2A is defined

as an “Arterial Highway” as that term is used and defined in Section 2. I of the Town of

Acton Subdivision Rules & Regulations (hereinafter the “Subdivision Rules”):

ARTERIAL HIGHWAY A HIGHWAY primarily forfast and hear~

through traffic. usually on a continuous route with intersections at

grade. direct access to abutting properly and on which geometric
desion and traffic control measures are used to expedite the safe

movement of through traffic: as. for instance. Great Rd. — Rte. 2A.

Emphasis added.] (A. 1-22; 5-75).

As Route 2A is a state highway, such improvements can only be made by the

Massachusetts Department of Highways. See G.L. c. 81, § 8. which provides, in

relevant part:

The construction of all state highways shall be under the supervision and subject
to the approval of the department and jn accordance with plans and specifications
furnished by it

- . . lEmphasis added.]

See also VS.!!. Realty Trust, Inc. v. Zoning Board ofAppeals of Plymouth. 30 Mass. App.
Ct. 530(1991).

‘The “General Business” District paralleled Route 2A within a distance of five hundred

(500’) feet on either side of its entire course in Acton, including the front approximately
nine (9) acres of Locus, except where the depth was restricted by a railroad track which

parallels a portion of Route 2A on its westerly side. However, as Locus was in single
ownership on February 9, 1954. Section 2.3.4 of the present Zoning Bylaw (and comparable
provisions of prior Zoning Bylaws) extends the “General Business” District five hundred

thirty (530’) feet from Route 2A. Section 2.3.4 of the Zoning Bylaw, in relevant part. provides:

Where a zoning district boundary . . .

divides a LOT which ~ in single
ownership on February 9, 1954

. . -

the regulations applicable to either zoning
district may be extended to as much of the LOT as lies within 30 feet of the

adjacent zoning district boundary.

(A. 1-310.)
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Business” District. A sample of the uses permitted as of right in the

“General Business” District at the time of the amendments here in

issue included retail stores; business or professional offices; financial

institutions; motor vehicle repair or body shops and light vehicular

and equipment sales such as car dealerships (A. 1-312 to 1-315).

As a result of the Town of Acton’s thirty-six (36) years of strip
business and commercial zoning, Route 2A in the vicinity of Locus

has been intensively developed for business and commercial uses,

and it now has the appearance and use of a mixed commercial strip
(A. 1-402; 4-1127 to 1148). Since the Appellees’ family acquired
Locus in 1940, substantially all of the buildable land bordering Route

2A had been fully developed for commercial or business uses or for

apartment complexes prior to 1990 (A. 4-1127 to 1148). Even the

scattering of single-family residences along Route 2A have mostly
been converted to small business or professional office use over the

years since zoning was first adopted (A. 4-I 127 to 1148). The undis

puted evidence showed that, of the approximately eighty uses along
Route 2A between Concord and Route 27, other than Locus, there

was one, possibly two, single-family residences (A. 4-1127 to 4-1141).

The remaining uses, contained in the five shopping centers, as well

as numerous separate buildings, consisted, inter a/ia, of twenty-seven

retailers, thirteen restaurants or eateries, nine professional offices (in

cluding real estate brokers, chiropractor, dentist), four new and used

car dealers, three office buildings of mixed businesses, two automotive

repair shops, two gasoline stations, one heavy equipment dealer, one

oil distributor and one nursing home. (A. 4-1127 to 4-1141). In addi

tion to the business uses, seven apartment complexes were built during
the 1960’s and the 1970’s (A. 4-1127 to 4-1141). In 1971, the zoning
was changed so that multi-family uses were no longer permitted of

right in the Route 2A corridor!’ These properties, as well as others

further along Route 2A, are depicted in the photographs at A. 1-401

and 1-402.

Locus itself is now sandwiched between a large carpet retailer on

the east and a strip mall on the west (A. 4-1127 to 4-1141).

Additionally:

~Assumedly. on the view that they were incompatible with the commercial and business

uses being encouraged by the general business districting of Route 2A. Compare A. 1-66

to 1-71. In an effort to reduce the development of apartments, without prohibiting the use,

the Appellant had previously made the dimensional regulations relative to such uses more

restrictive. See Bellows Farms. Inc. v. Building InspectorofActon. 364 Mass. 253(1973).
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A view by the Court confirmed the fact that the area in

question was already committed to mixed commercial uses

with very little single-family residential usage in evidence.

(A. 1-48.)

The Master Plan

At the time the zoning amendments here in question (hereinafter
the “Zoning Amendments”) were adopted (April, 1990), the Appel
lant’s Master Plan was not yet completed and, in fact, was not adopted
until May 20, 1991 (A. 1-27). In 1988, the Appellant commenced

the process of preparing its Master Plan pursuant to the provisions of

G.L. c. 41, § 81D (A. 1-74). As a result, the Appellant engaged
consultants to undertake studies of the development potential of the

Town and to assist in the preparation of the Master Plan (A. 1-24;

1-87 and 1-103). Although, the Appellant’s Master Plan was not

adopted until May, 1991 (A. 1-27 and 2-426), commencing in Feb

ruary 1990, the Planning Board held the public hearings required by
G.L. c. 40A, § 5, on the Zoning Amendments (A. 1-25). Contem

poraneously with the Planning Board’s public hearings, the Acton

Planning Council published a document entitled, “Acton Master Plan

Draft Action Summary” (A. 1-137 to 1-149). At the time the zoning
amendments here in question were adopted, this was the only document

setting forth the goals of the zoning amendments.7 The Planning
Board’s report to the Town Meeting pursuant to G.L. c. 40A, § 5

contained no reasons for its recommendation (A. 1-165). Although
the Master Plan addresses numerous other issues, by the time the

Master Plan was adopted in May, 1991, all of the zoning amendments

recommended herein had already been adopted.8

‘Contrary to the Appellant’s assertion, the Appellees do not argue that the Master Plan

process should be ignored, or that the Appellant could not have adopted the Zoning Amend
ments prior to the adoption of the Master Plan. The Appellees merely suggest that under the

circumstances, the Master Plan itself cannot serve as the basis for sustaining the Zoning
Amendments where it was not available at the time the Zoning Amendments were adopted.
Even though the “Acton Master Plan Draft Action Summary” was not prepared by the

Planning Board, the parties and the trial court have relied thereon as the Appellant’s statement

of the reasons for the Zoning Amendments.

‘The BriefofAmici Curiae, the American Planning Association, the Massachusetts Associ

ation of Planning Directors and the Metropolitan Area Planning Council, in large part, relies

upon the Master Plan. For reasons set forth hereinafter. the Appellees respectfully submit

that the fact that the Zoning Amendments were recommended in the Master Plan, which
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The Zoning Arnendment.~

While the Appellant was still in the process of preparing its Master

Plan, at the April 2, 1990, Town Meeting, the Appellant adopted the

Zoning Amendments. Although, the Zoning Amendments appear to

effect a comprehensive rezoning of all of the land on Route 2A, in

fact, Locus received unique treatment under the Zoning Amendments.
Insofar as here relevant, the Zoning Amendments:

a. created, approximately one-half mile south of Locus on

Route 2A, a so-called “East Acton Village” District with a

purpose to encourage the clustering of mixed residential and

commercial uses in a compact village pattern (A. 1-275 to

1-277; 1-353; 4-1220);

b. rezoned all of the existing apartment complexes to a “Resi

dence A” District, permitting multi-family uses by special

permit (A. 1-273; 1-3 12; 4-1184);

c. with minor exceptions~ rezoned all of the remaining property
with frontage and access to Route 2A. other than Locus and

the so-called “Midas Muffler” property° from “General Busi

ness” to “Limited Business” (A. 1-274 to 1-275; 4-I 185 to

4-1 186; 4-1192);

was not even available, let alone adopted. at the time of their cnacinient. does not cure the

inherent defects in their application to LOCUS. The remainder of the Brief of Amid Cunae

relies upon various planning manuals and publications not in evidence before the trial court

to support the validity of the goals of the rezoning. In fairness, this Honorable Court should

not consider the foregoing evidence which is being submitted fir the first time by the Amid

Curiae on appeal and which was not before the trial court. Further, the Appelkes do not

here contest the Master Plan process or the goals which it identified, hut rather contest

whether the rezoning of Locus will in any reasonable way advance the purposes identified

in the Master Plan process. Therefore, the evidence which the Brief of the Amici Curiae

seeks to introduce for the first time on appeal is not relevant, the trial court having found

“that these are valid goals for any zoningbylaw” (A. 1-51).

Between the Concord town line and Route 27, properties belonging to the Town of Acton

which were rezoned to “Agriculture. Recreation. Conservation” (A. 1-392). Northerly of

the intersection of Route 27 and Route 2A. only six (6) parcels. most of which had been

previously developed for single-family use, were rezoned to single-family use (A. 4-1190

to 4-1194). Otherwise, all of the existing apartment complexes were rezoned to the “Residence

A” District and all remaining property was rezoned to “Limited Business.”

‘‘The so-called “Midas Muffler” property, southerly from Locus on Route 2A. was vacant

at the time the Zoning Amendments were adopted. However, as this property was shown

on a plan endorsed pursuant to the provisions of G.L. c. 41, § 81P. it. therefore, enjoyed
the protections afforded by G.L, c, 40A, § 6. At the time the Zoning Amendments were

adopted, it was in the process of obtaining permits for the construction of a Midas Muffler

shop which had, in fact, been constructed at the time of trial (A. 4-1181; 4-1229),
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d. rezoned Locus and the Midas Muffler property from

“General Business” to “Residence 8”, a district permit
ting only exempted uses and single-family residence

uses on 80,000 square foot lots”(A. 1-273; 4-1882); and

e. permitted all single-family residentially zoned property
with frontage on Route 2A which had been zoned “Gen

eral Business” to transfer development rights to the

“East Acton Village” and “North Acton Village” Dis

tricts.

Thus, while all of the numerous commercial and business uses and

apartment complex uses on Route 2A remained permitted, the develop
ment of Locus was limited by the Zoning Amendments to single-family
residential uses on 80,000 square foot lots.

In November, 1990, approximately six months after the adoption
of the Zoning Amendments, the Appellant additionally adopted a

so-called “Affordable Housing and Incentives Overlay” District (A.

1-289 to 1-299) under which a special permit for increased density
of residential units at Locus could be granted, but only upon the

developer’s agreement to donate units to the Appellant or to perma

nently restrict units to affordable housing purposes (A. l-344).’~

The Asserted Goals of the Zoning Amendments

At the time the Zoning Amendments were adopted, the only reasons

which had been advanced by the Appellant for the rezoning were set

forth in a document entitled “Acton Master Plan Draft Action Sum

mary” ‘~ (A. 1-137 to 1-149). The Master Plan, had not yet been

1 3y special permit. Locus could also be developed for single-family residential uses as

an “Open Space Development” pursuant to Section 4.2 of the Zoning Bylaw (A. 1-325) or

as a “Planned Conservation Residential Community” pursuant to Section 9 of the Zoning
Bylaw (A. 1-375). These provisions of the Zoning Bylaw permit clustering and, in the latter

case, a small increase in density. For reasons set forth infra. pp. 32-34. the Appellant
respectfully submits that the possibility of obtaining either of these special permits does not

cure the defects in the basic underlying zoning.
‘~ AppeHees contend that the subsequent adoption of an “Affordable Housing and Incen

tives Overlay” District which according to the terms of the Zoning Bylaw is “superimposed
over all districts established b~ this bylaw” Emphasis added.] (Zoning Bylaw. Section

4.4.2.3~ A. 1-339) does not render the underlying “Residence 8” zoning of Locus reasonable

and does not cure the spot zoning of Locus. See. infra, pp. 32-34.

“The Acton Master Plan Draft Action Summary was prepared under the auspices of the

Acton Planning Council. a group without legal authority to prepare the Master Plan under

G.L. c. 4!, § 81D. Nevertheless, at the time of the rezoning, this was the only document

which had been prepared which set forth the purposes of the intended rezoning (A. 1-22),
and the parties and the trial court have relied upon same, as setting forth the reasons for the

Zoning Amendments. See footnote 7, supra.
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completed or adopted (A. 1-27), and the Planning Board report to the

Town Meeting required pursuant to G.L. c. 40A, § 5, gave no reasons

in supliort of the rezoning (A. 1-165).

The only reasons advanced in the “Acton Master Plan Draft Action

Summary” (A. 1-137 to 1-149) for the Zoning Amendments were:

(a) to reduce traffic on Route 2A by preventing further “strip commer
cial development”; and (b) to promote an “East Acton Village Zone”

on Route 2A with small to medium sized locally oriented businesses.

mixed residential and business development (A. 1-137 to I-149~ 4-

1215 to 1224).

The overwhelming evidence at trial established, and the trial court

found, that the Zoning Amendments would not, in any reasonable

way, advance the asserted goals (A. 1-51).

In rezoning all of the apartment complexes to the “Residence A”

District, all that was accomplished was to render the existing apartment

complexes conforming to the use provisions of the Zoning Bylaw.°
The rezoning of substantially all other properties on Route 2A from

“General Business” to “Limited Business” will have little practical
impact. All of the numerous uses permitted of right in the “General

Business” District are also permitted in the “Limited Business” Dis

trict, except mini-warehouse uses (A. 1-312 to 1-315). All of the uses

permitted by special permit in the “General Business” District are also

permitted by special permit in the “Limited Business” District, except

heating fuel sales, light manufacturing and warehouse uses (A. 1-3 12

to 1-315). The only material difference between the “General Busi

ness” and “Limited Business” Districts is in the dimensional regula
tions increasing the requirements for lot size, frontage, front yard and

open space (A. 1-359).
As the trial court found, the only property along Route 2A with

significant development potential substantially affected by the Zoning
Amendments was Locus (A. I-SO, l-57).’~

“There was no evidence as to the likelihood that the existing apartment complexes would

be converted at some time in the future for commercial uses. Although the statement was

made in the Acton Master Plan Draft Action Summary. that the rezoning would protect th~

apartment complexes from redevelopment into commercial uses (A. 1-142). the Appellant
respectfully submits that the likelihood of such redevelopment was so remote and speculative
as to make it an unreasonable basis for the rezoning of the apartment complexes. In any

event, as Locus was not zoned to the “RA District”, it is immaterial to the validity of the

Zoning Amendments as they affect Locus.

“The Appellant’s Master Plan studied numerous environmental constraints on develop
ment, including topography, soils, septic suitability, flood plains, groundwater and habitat

(A. 2-556 to 2-586) and in all categories found Locus to be suitable for development.
summarizing Locus as being subject to the least environmental constraints on development
of all land in the Town of Acton (A. 2-586).

(
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In summary, as to virtually all ‘of the land along Route 2A, the

rezoning had little practical effect. “As to those properties already

developed as apartment dwellings, the use has been made conforming
to the Zoning Bylaw and, therefore, remains permitted (A. 1-312);

as to those properties rezoned to “Limited Business”, the permitted
uses remain substantially unchanged, the primary effect being that

the minimum lot size and frontage are increased, a change of minimal

impact since these properties had already been built Out (A. 1-49;

1-3 12 to 1-315; 1-359; 4-1127 to 4-1141). The evidence, therefore,

supported the trial court’s finding that the rezoning of Locus would

have no material effect on the appearance of Route 2A as a strip
commercial development since Locus constituted only one small area

within a preexisting commercial strip (A. 1-5 1).

Similarly, the evidence that Route 2A had already been substantially

developed for commercial and business uses (A. 4-1127 to 4-1 141),

combined with the evidence that forty (40%) percent of the traffic on

Route 2A was through traffic without a destination in Acton (A.
4-1205 to 4-1208; 4-1280 to 4-128 1), and the evidence that the traffic

problems on Route 2A could only be resolved by making radical

improvements to Route 2A (A. 2-747; 2-756), which could only be

accomplished by the Massachusetts Department of Highways’6, sup

ported the trial court’s finding that the rezoning of Locus would not,

in any reasonable way, advance the asserted goal of reducing traffic

congestion on Route 2A (A. 1-5 1).

Finally, the fact that Locus was approximately one-half (1/2) mile

away on Route 2A from the “East Acton Village” District, without

connecting sidewalks (A. 4-1281; 4-1297), supported the trial court’s

finding that the rezoning of Locus would not, in any reasonable way,

advance the purpose of promoting a village development of the “East

Acton Village” District (A. 1-51).

Accordingly, based on the substantial evidence before the court,

and based on its view of Locus and the environs, the trial court found

that the Zoning Amendments did not, in fact, have any reasonable

effect in promoting or advancing the purposes set forth above and,

therefore, unlawfully singled out Locus for unique zoning treatment.

(A. 1-51).

“See footnote 4 above.
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The Effect of the Zoning Amendments on Locus

Locus was singled out for unique treatment. Between the “East Acton

Village” District at the Acton/Concord town line and Route 27, a distance

of approximately two milest’, the only undeveloped property which was

rezoned to “Residence 8”, a district in which the only use permitted as

a matter of right (other than exempt use) is single-family residence with

minimum lots of 80,000 square feet (A. 1-3 12 to 1-3 15), was Locus.x

Even the so-called Nylander property across Route 2A from Locus and

the one or two other single-family residences on Route 2A between the

Concord town line and Route 27 were rezoned to “Limited Business”

or to “East Acton Village” (A. 4-1224 to 4-1225).

At trial, in an attempt to show that Locus had not been singled out,

the Appellant produced a list of approximately thirty-two properties in

the so-called “Route 2A corridor”, defined by the Appellant to include

all properties within five hundred feet of Route 2A (A. 1-4) Ito 1-4)2),

that had been rezoned to single-family residential uses. However, as

admitted by the Town Planner, all of the properties on the list between

the ActonlConcord town line and Route 27 had no access or frontage
on Route 2A, having only a small portion within the five hundred foot

“corridor” and, therefore, were not related to Route 2A in any reasonable

way (A. 4-1449 to 4-l468).’~

As admitted by the Town Planner, the sole basis for singling out

Locus was that it was undeveloped:

Q. . . .

Mr. Barti: Do you know of any reason why the DiDuca

property wasn’t zoned from general business to limited busi

ness as the adjoining properties all were, the adjoining prop

erties along Route 2A on both sides of it?

A.
. . .

And with the DiDuca parcel, as with others that were

either vacant or underdeveloped, it was decided it was approp

“Locus is at the midpoint between approximately two mites of Route 2A between the Concord

town line and Route 27. See Footnote 2. .cupra. Along this section of Route 2A. virtually all

of the land, with the exception of Locus, has been developed and is used primarily for business

purposes (A. 4-1127 to 4-1141). Proceeding on Route 2A toward Littleton. after Route 27, the

character of land use along Route 2A changes to a greater proportion of multi-family uses.

Nevertheless, from Route 27 to the Linleton town line, only six proprllies on the list were

rezoned to single-family residential uses, most of which were already developed for residential

use (A. 4-1449 to 4-1468). The remainder of the property in the approximately two miles

between Route 27 and Linleton was rezoned from “General Business” to “Limited Business”

or “Residence A”. See Footnote 9, supra.

“The Midas Muffler property was unaffected. See Footnote tO above.

“See Footnote 17, supro.
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nate to zone it along with its zoning district at the

back. It turned out to be residence 8 in this particular
location..

Q. But the reality, the thing that drove the DiDuca

property not to be zoned to limited business was

because it was vacant?

A. It was underdeveloped. It had a residential use

on it.2°

(A. 4-1249.)

Summary of Argument.

In requiring the Appellees to demonstrate that the Zoning Amendments
in question were clearly arbitrary and unreasonable, having no substantial

relation to the public health, safety, morals or general welfare, the trial

court applied the correct standard of judicial review (pp. 12-15). The

trial court could properly take into account as a circumstance favoring
the Appellees, that the Zoning Amendments constituted a redistricting
of Locus after thirty-six years of commercial zoning to a residential

district. (pp. 15-18).

Contrary to the Appellant’s assertions, nothing in the record suggests
that the trial court improperly shifted the burden of proof to the Appellant.
The Appellees submitted substantial evidence from which the trial court

could and did properly find that there were no changes in land use

patterns, to support the redistricting of Locus (pp. 18-23); and that the

goals of the Zoning Amendments were not reasonably advanced by the

redistricting of Locus (pp. 23-28). The Appellees having sustained their

burden of proof, the trial court could properly find, without shifting the

burden of proof to the Appellant, that the Appellant had failed to bring
forward advantages to the rezoning which were tangible and not nebulous

(pp. 27-28).
Where all of the evidence showed that there was no proper basis for

singling out Locus for unique zoning treatment, the trial court could

properly apply a spot zoning analysis without any finding that the rezoning
~The so-called Nylander property opposite Locus on Route 2A also had a residential use on

it. but was rezoned to “Light Business” (A. 4-1183). The rezoning of the Nylander property,
along with substantially all other properties on Route 2A, to “Limited Business” belies the

purpose asserted at trial (but not in the “Acton Master Plan Draft Action Summary”) of the

Zoning Amendments to preserve a mix of residential and commercial uses. The only reason

given for not zoning the Nylander property to single-family residential use was its size, a factor
which seems to bear not even a prima facie rational relationship to the purpose of preserving a

mix of uses.
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was intended to economically benefit or injure any particular land

owner (pp. 28-32).

The subsequent adoption of an “Affordable Housing and Incentives

Overlay” District permitting multi-family residential uses at Locus by

special permit and upon condition that the owner confer upon the

Appellant a~Jditional benefits, does not cure the defects in the under

lying zoning and in no way alters the fact that Locus was’ singled out

for unique treatment (pp. 32-34).
The Zoning Amendments must be held invalid because they include,

as an integral and inseparable part thereof, transferable development

rights, in violation of G.L. c. 40A (pp. 34-38).

Argument.

I. THE TRIAL COURT APPLIED THE PROPER STANDARD OF JUDICIAL

REVIEW.

The Appellees do not seek to have the Zoning Amendments invali

dated generally, but only as applied to Locus.

A zoning by-law. although valid generally, may be unconsti

tutional as applied to a particular parcel of land when, due

to peculiarities of the parcel, application of the by-law is

unnecessary to accomplish the public purpose for which the

by-law was created.

MacNeil v. Avon, 386 Mass. 339, 340 (1982): see also Jenckes v.

Building Commissioner ofBrookline, 341 Mass. 162, 165-166 (1960);

Barney & Carey Co. v. Milton, 324 Mass. 440, 444-445 (1949);

Pittsfield v. Oleksak, 313 Mass. 553, 555 (1943); and Nectow v.

Cambridge, 277 U.S. 183 (1928).
The Appellees are not in disagreement with the Appellant as to the

applicable standard of judicial review in determining the validity of

the Zoning Amendments as applied to Locus. Generally, a zoning
bylaw will only be held to be invalid as to a particular parcel of land

where, in its application to that parcel of land, it is “clearly arbitrary
and unreasonable, having no substantial relation to the public health,

safety, morals or general welfare.”~ Sturges v. Chil~nark, 380 Mass.

246, 256 (1980); see also Lanner v. Board ofAppeals of Tewksbury,
348 Mass. 220 (1964); Massachusetts Broken Stone Co. v. Weston,

346 Mass. 657 (1964); Simeone Stone Corp. v. Oliva, 350 Mass. 31

(1965); Van Sam v. The Building inspector ofDennis, 352 Mass. 289

(1967); Atherton v. Selectmen of Bourne, 337 Mass. 250 (1958).
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Nevertheless:

Despite the heavy momentum infavor ofaffirmation of local

zoning action, the applicable principles are ofjudicial de

ference and restraint, not abdication. Emphasis added.]

National Amusements, Inc. v. Boston, 29 Mass. App. Ct. 305, 310

(1990).

Therefore, in applying the “arbitrary and unreasonable” standard

of judicial review, the court must look beyond the four corners of the

Zoning Amendments. As stated in Sturges v. Chilmark, supra, the

Zoning Amendments must bear:

a rational relation to any permissible public object which

the legislative body “may plausibly be said to have been

pursuing” citation omitted] . . . Although there is a pre

sumption of the constitutionality of a zoning enactment,

as a practical matter we have never dealt with a zoning

regulation in a vacuum. The circumstances existing in a

,nunicipality have always been considered in the process of
passing on i/ic constitutionality of a zoning provision. We

have expected the ?nunicipa/ity to bring font’ard some indi

cation i/ia! the zoning provision has some reasonable pros

pect ofa tangible benefit to the community citation omitted].
A s/io~t’ing iliust be made on the record, that there was a

reasonable basis for the enactment. Emphasis added.]

Id., at 256-257.

The principle that the court must look beyond the stated purposes

of the bylaw in question to determine its validity is not new:

TJhe question whether the power exists to forbid the

erection of a building of a particular kind or for a particular
use, like the question whether a particular thing is a nuisance,

is to be determined, not by an abstract consideration of the

building or of the thing considered apart, but by considering
it in connection with the circumstances and the locality.

Village ofEuclidv. AmblerRealtv Co., 272 U.S. 365, 387-388(1926).
Some of the factors to be considered in determining whether zoning

is valid as applied to a particular parcel include:

the location, size and characteristics of the land, the nature

and use of adjoining land and other land in the vicinity, and

all other physical aspects that are involved.

Barney & Carey Co. v. Milton, supra at 449 (1949).
The court may additionally consider the nature of the amendments

to the Zoning Bylaw and the extent to which the amendments restrict
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the use of the subject property. Thus, in a case in which the amend

ments imposed a two-acre minimum lot requirement, the court stated:

• . . debatability in terms of generalities is not enough.
For such justification, the town must be “able to bring for

ward” some “advantages” which are “tangible” and “not

nebulous” citation omitted]. It must appearfro,n the record

that there is “a reasonable basis for the judgment of the

tow!: meeting” that there are special needs that are met by
the zoning]. citation omitted). Emphasis added.J

Wilson v. Sherborn, 3 Mass. App. Ct. 237, 240 (1975).

Additionally, where, as here, there are changes in established zoning
boundaries, the court may consider the nature of the prior zoning as

a factor to be considered in determining the validity of the redistricting:

It is well established that there is wide latitude in the local

legislative body to determine the particular location of zon

ing district boundaries Citations omitted]. Nevertheless, the

criteria applicable to a change of established lines mnav

impose limitations 1:01 present when zoning ~i’as first

adopted. Emphasis added.]

Shapiro v. Cambridge, 340 Mass. 652. 658 (1960).

Finally, amendments to a zoning bylaw which single out a particular
parcel for different treatment from that of the surrounding area, pro

ducing, without rational planning objectives, zoning classifications

that fail to treat like properties in a uniform manner are not permissible.
iVational Amusements, Inc. v. Boston, supra at 31 2 (1990): Shapiro
v. Cambridge. supra at 659 (1960).
The Appellees respectfully submit that, contrary to the assertions

of the Appellant, the trial court correctly applied the standards of

judicial review set forth above.

As a preliminary matter, the Appellant cannot seriously maintain

that the trial court was unaware of or did not understand the applicable
standard of judicial review. The trial court, in its Decision, expressly
stated:

It is understood that an attack on
. . .

a zoning bylaw is

difficult to sustain in that it must be shown that a city or

town’s action is “clearly arbitrary and unreasonable, having
no substantial relation to the public health, safety, morals

or general welfare”. Sturges v. Chilmark, 380 Mass. 246,

256 (1980) (citations omitted). All presumptions favor the
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municipal action. Caires v. Building Commissioner ofFling-
ham, 232 Mass. 589, 595 (1949). If the reasonableness of

the bylaw is “fairly debatable”, it will be upheld. Turnpike

Realty Co. v. Dedham, 362 Mass. 221, 233 (1972).

(A. 1-55 to 1-56.)

Consistent with the leitmotif throughout the Appellant’s brief charg

ing the trial court with bias21, the Appellant, in support of its argument

that the trial court applied an incorrect standard of judicial review,

has seized upon the trial court’s statement that:

In instances where the city or town is redrawing already

existing zoning boundaries, the pendulum swings slightly
more in favor of the complaining landowner.

(A. 1-56.)

The Appellees respectfully submit that, not only has the Appellant
taken the statement out of context, but also that the Decision of the trial

court shows that it was fully aware of the applicable standards of

judicial review. In explaining its statement, the trial court immediately

following stated:

Location of the original zoning boundaries and the reasons

for revising them are factors to be weighed in considering
the validity of the adoption of the amendment. Canteen

Corporation v. Pittsfield, 4 Mass. App. Ct. 289. 292(1976).

The trier of fact must also determine whether the relocation

of the boundary line is supported by substantial changes in

land use patterns. Scherizer v. So,neri’ilIe, 345 Mass. 747,

75 1-752 (1963).

(A. 1-56.)

This was an accurate statement of the law for which there was

ample precedent:

A municipality may from time to time reexamine the location

of a boundary between districts and shift its location as

sound zoning principles dictate. citations omitted]. The

existing location of the boundary is a circumstance to be

weighed. Emphasis added.]

Schertzer v. Somerville, 345 Mass. 747, 751(1963); Shapiro v. Cam

bridge, supra at 658; Canteen Corporation v. Pittsfield, 4 Mass. App.
Ct. 289, 292 (1976).

The Appellant variously characterizes the trial judge as having “distorted the evidence”:
as “paying lip servic&’ to the law; as being “hostile” to the goals of the town: “perverse”;
and ~myopic”.
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The decision of the trial court makes clear that the trial court was

not applying a different standard of review because a rezoning was

involved’: The trial court made extensive findings of fact (A. 1-35 to

1-53) which it summarized as follows:

The Town contends that the rezoning of locus for residential

use only has a substantial relationship to the furtherance of

three interrelated goals: control of strip development, en

couragement of mixed use zoning enclaves in a village con

cept, most notably the East Acton Village, and minimization

of traffic congestion along Route 2A.
. . .

The amendment

of the zoning bylaw does not in fact tend to consummate

these purposes in any meaningful way. The area along Route

2A abutting locus both to the north and south and on the

westerly side of the State Highway is substantially devel

oped. It has and will continue to have for the foreseeable

future the appearance and use of a mixed commercial strip
whether or not locus is limited to residential development

only. East Acton Village, when and if it is ever fully devel

oped for mixed use as one stop shopping, is at a substantial

distance from locus and cannot be reached on foot. a goal
of the planners, without the construction of sidewalks.

Otherwise there would be a substantial risk of serious injury
or loss of life to pedestrians. Finally, the build-out of a

maximum density affordable housing overlay district of up

to 80 units could generate as much or niore local traffic than

would many limited commercial developments.

(A. 1-51.)

Based upon the extensive findings of fact, the trial court could and

did properly conclude that the Appellees had sustained their burden:

to establish that there is no rational relationship between
the amendment of the bylaw and the goals to be served

thereby. In my opinion and I so find and rule the Appellees]
have borne this heavy burden.

(A. 1-58.)
These and the many supporting subsidiary findings of fact made by

the trial court are well supported in the record and cannot be disturbed
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on appeal unless clearly erroneoUs. Tamerlane Realty Trust v. Board

of Appeals of Provincetown, 23 Mass. App. Ct. 450, 453 (1987);

DiGiovanni v. Board ofAppeals ofRockport, 19 Mass. App. Ct. 339,

343 (1985). As was stated in Barney & Carey Co. v. Milton, supra

at 440 (1949):

On appeal from a decision of the Land Court, the findings
of fact appearing in the decision, which is deemed part of

the record
. . .

must ordinarily be accepted as final.

Id., at 449.

This is especially so where, as here, the trial court took a view of

Locus and its environs and could see for itself the conditions which

transcript descriptions and photographs can only convey imperfectly.
See Bedford v. Trustees of Boston University, 25 Mass. App. Ct.

372. 377 (1988).

In stating that the location of the existing boundaries and the reasons

for revising them are factors to be weighed in considering the validity
of the Zoning Amendment, the court was properly taking into account

the circumstance that the Zoning Amendments constituted a drastic

redistricting of Locus after thirty-six (36) years of business and corn

niercial zoning to a residential district, during which time substantially
all of the surrounding properties had been fully developed for business

and commercial uses. This is no more than another way of saying
that the trial court, in determining the reasonableness of a zoning
amendment, took into account the character of the neighborhood in

which the affected property is located. Barney & Carey Co. v. Milton,

supi-a at 449.

The Appellant respectfully submits that the reasonableness of a

zoning amendment must be determined in light of all of the relevant

facts and circumstances. Barney & Carey Co. v. Milton, supra. As

has been pointed out on numerous occasions, the validity of a zoning
amendment or bylaw cannot be determined in a vacuum. See e.g.,

Sturges v. Chilmark, supra. In finding that the full commercial de

velopment of Route 2A during thirty-six (36) years of business zoning
was a factor to be weighed heavily in favor of the Appellee, the court

was doing no more than• applying common sense and established

precedent.
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In conclusion, the Appellees respectfully submit that nothing in the

Decision and Judgment of the trial court supports the Appellant’s
contention that the court was paying “lip service” to the applicable
rules of judicial review. The evidence supporting the court’s findings
of fact was overwhelming and required the court to rule that the

redistricting of Locus to single-family residential use on 80,000 square

foot lots was unreasonable where the result of the long prior zoning
history had been extensive commercial and business development of

all of the surrounding properties.

11. THE TRIAL COURT DID NOT IMPROPERLY SHIEr THE BURDEN OF

PROOF.

A. The trial courtplaced the burden ofproofon the Appellees.

Overlapping the Appellant’s argument that the trial court applied
an improper standard of review, the Appellant argues that the trial

court improperly shifted the burden of proof to the Appellant.22 For

this argument, the Appellant seizes upon the trial court’s finding that

“there seems to be lacking here a cause and effect relationship” (A.

1-51) between the Zoning Amendments and the purposes of the zoning
and its ruling that the Appellant “failed to show that there is a likelihood

that the aims which it seeks will be accomplished” (A. 1-58).

However, nothing in the trial court’s findings suggests that the trial

court was of the opinion that the Appellant bore the burden of proving
a cause and effect relationship. As set forth above, the trial court was

aware that the burden of proof rested with the Appellees and specifi
cally found:

It is the burden of the plaintiffs to establish that there is no

rational relationship between the amendment of the bylaw

A similar charge was leveled at the same judge in Nahigian v. Lexington. 32 Mass.

App. Ct. 517 (1992). In that case, the Appeals COUrt held that the reasonableness and.

hence, validity of the applicable bylaw hinged. in part. upon the availability of access to

the plaintiffs land. Since the trial court’s findings in that case described it as “unclear” and

“speculative” as to whether such access existed, the matter was remanded to the trial court

for findings as to whether the plaintiff in that case had sustained his burden of proof. Id..

at 525-26. In the instant case, the trial court clearly found, as a matter of fact, that the zoning
amendments would not in any reasonable way advance the purposes for which they were

enacted, and were, therefore, invalid. The court having made such a finding, the Appellant
cannot argue that the trial court improperly shifted the burden of proof to it.



19

and the goals to be served thereby. In my opinion and I so

find and rule the plaintiffs have borne this heavy burden.

(A. 1-58.)

Contrary to the Appellant’s assertions, the trial court did not require
the Appellant to prove that the application of the Zoning Amendments

to Locus would in fact promote the purposes of the Zoning Amend

ments. The trial court did properly find that the Appellant failed to

sustain its burden of a prima facie showing, see Sturges v. Chilmark,

supra, at 256 that, the Appellant could have rationally concluded that

the application of the Zoning Amendments to Locus would reasonably
further the goals of the Zoning Amendments. Thus, taken in its full

context, the trial court’s ruling states:

T]he Appellant] has failed to show that there is a

likelihood that the aims which it seeks will be accomplished.
In my opinion it 15 not evenfair/v debatable that the amend

mciii oft/ic bvla’.t’ ~t’ill result in the determination which the

Appellant] seeks.
. . . Emphasis added.]

(A. 1-58.)

B. The Appellees sustajized their burden of proof.

As set forth above, in determining whether the Zoning Amendments,
as applied to Locus, are arbitrary or unreasonable, all relevant facts and

circumstances may be considered, including the physical characteris

tics of the land, its location, its size and character and the nature of

adjoining uses. Barney & Carey Co. v. Milton, supra at 449 (1949).

Additionally relevant are changes in land use patterns which might
warrant a reconsideration of the zoning and redistricting of certain

parcels and the zoning history. See e.g., Shapiro v. Cambridge, supra;
Canteen Corporation v. Pittsfield, supra; and National Amusements,
Inc. v. Boston, supra. Finally, all of the facts and circumstances

relevant to determining whether the Zoning Amendments will contrib

ute to achieving their purpose must be considered. Sturges v. Chil

mizark, supra, at 256.

The Appellees respectfully submit that, as to all of the foregoing
elements, there was ample evidence before the trial court to support
its findings, and that all of the evidence led inescapably to the conclu
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sion that the Zoning Amendments were arbitrary and unreasonable as

applied to Locus.

i. The Appellants established that there were no changes in land

use patterns along Route 2A or in the general vicinity of Locus which

would justif-~’ the zoning change.

Changes in land use patterns in the vicinity of the subject parcel
are an important, usual and necessary consideration in determining
the validity of a redistricting. See e.g., Barney & Cares’ Co. v. Milton,

supra; Hen:e v. Building Inspector of Lrnt’rence, 359 Mass. 754

(1971); National A,nuse,nents. Inc. v. Boston, supra; Shapiro v. Cain

bridge, supra and Schert:er v. So,nerville, supra.

Since the adoption of zoning in 1953, up until the amendments of

April 2, 1990, all of the land along Route 2A had been zoned in a

business district, variously termed “Business” or “General Business”.

All of the evidence showed, and the trial court found, that during the

thirty-six years that this zoning was in effect, substantially all of the

land along Route 2A in the Town of Acton. other than Locus, was

developed for business, commercial or apartment complex uses (A.

1-46 to 1-48). As a result, Locus is now sandwiched between a strip
mall and a large carpet retail center, and the character of the neighbor
hood along Route 2A has become commercially and business oriented.

Although there are a few single-family residences along Route 2A

which were rezoned to “Limited Business”, the evidence showed, and

the trial court found, that these are now, for the most part. used for

business purposes23 (A. 1-47).

Where there are established zoning districts, and substantial de

velopment has occurred in accordance with the established zoning
districts, amendments to a zoning bylaw which alter those use districts

must be supported by changes in land use patterns which make the

zoning changes appropriate:

The razing of buildings on one lot] may appropriately direct

attention to the possible desirability of a change in zones.

But where, as here, almost all the nearby industrially zoned

land is in use, a change of zone will, except for the single
vacant parcel, have an effect only gradually, and the approp

riate area for rezoning is all that which for the same reason is

2~As set forth above, these and other findings of the trial court are well supported in the

record and cannot be disturbed on appeal. See Tarnerlanc. supra and other cases cited supra

at 17.
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differentiated from the rest of the zone having in mind not

only the conditions within the, zone, but also important

changes in relationship to adjacent zones of other classjfi
cation. Emphasis added.]

Shapiro v. Cambridge, supra, at 657; see also Canteen Corporation
v. Pittsfield, supra; National Amusements, Inc. v. Cur of Boston,

supra.

As in Shapiro, supra, in the instant case, the court found that

substantially all of the land on Route 2A in the vicinity of Locus had

been developed for business and commercial uses prior to the Zoning
Amendments, and that, except as to Locus, the Zoning Amendments

could only have a small and gradual effect. In both cases, there were

no supporting changes in land use patterns in the vicinity.
To the contrary, there were substantial changes in land use patterns

over the previous thirty-six years of zoning which made Locus not

suited to residential development. As was stated in Schert:er v. City
of Somerville, supra:

A municipality may from time to time reexamine the location

of a boundary between districts and shift its location as

sound zoning principles dictate citations omitted]. The

existing location of the boundary is a circumstance to be

weighed citation omitted]. Here was a corner lot which had

been in a business classification since 1925. It had become

more business and less residential in the intervening time.

The 1955 expert study found it properly classified for bus

iness. It was set off from similar adjacent business lots at

the instigation of citizens who objected to a particular prop
osed business use. This constituted arbitrary and unreason

able action. If not spot zoning in the sense of picking out

an undifferentiated area within a district citations omitted],
it was analogous to it and equally violative of the principle
of uniformity citation omitted]. We are of the opinion that

the judge properly ruled the] ordinance
. . .

invalid.

1(1., at 751-752.

Similarly, in the instant case, to the extent that there were changes
in the pattern of land use along Route 2A, those changes reinforced
the business and commercial zoning of Locus, not a change to residen

tial zoning.
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Against all of the evidence of the patter~i of development along
Route 2A over the previous thirty-six (36) years of business and

commercial zoning, the Appellant introduced no evidence of any

countervailing changes in land use patterns, and nothing even in the

Master Plan, on which the Appellant relies, discusses or suggests that

changes in land use patterns have made Locus suitable for residential

deve!opment. The Appellant produced no information tending to show,

for example, that changes in land use patterns made Locus more

accessible to educational or recreational facilities or public safety
services or any other factor making Locus more suitable for residential

purposes. In determining the validity of a zoning amendment, the

court may consider the failure of the town to consider such factors in

determining whether the town was following rational planning objec
tives. Nationa/Amusements, Inc. v. Boston, supra. In fact, the Appel
lant has made no attempt to show that, as a result of changing land

use patterns, the rezoning of Locus was appropriate. Rather, to the

extent that the Appellant has asserted any change in circumstances to

support the rezoning of Locus, it has relied solely upon the cir

cumstance that Route 2A now suffers from traffic congestion. In

essence, in order to achieve the asserted goal of reducing traffic on

Route 2A, the Appellant has singled out Locus for residential zoning,
not because Locus has become suitable for residential development
due to changes in land use patterns, but because rezoning Locus for

unsuitable purposes will hinder or prevent its development in the

future.

It is of no avail to the Appellant that abutting land to the rear of

Locus was previously zoned for residential uses. While in some in

stances, changes in land use patterns may justify the extension of one

district, cf. Scherrzer v. Somerville, supra, the land use patterns along
Route 2A clearly do not support the extension of the “Residence 8”

District to Route 2A. The previous zoning districts effected a commer

cial and business development of Route 2A separated from residential

uses in accordance with traditional zoning principles. See, Village of
Euclid v. Ambler Realty Co., supra. Redistricting so as to extend

those residential uses into the middle of existing commercial and

business uses is not supported under these circumstances.

In summary, there is nothing in surrounding land use patterns which

supports changing the zoning district in which Locus had been situated

for thirty-six years to a different and incompatible zone.
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ii. The Appellees established that the goals of the rezoning do not,

support the application of the Zoning Amendments to Locus.

As stated above, the Planning Board’s report to the Town Meeting
at which the amendments were adopted contains no explanations,

justifications or reasons for the rezoning, the only reasons for the

Zoning Amendments being set forth in a document entitled, “Acton

Master Plan DRAFT Action Summary”, dated January, 1990, which

document was prepared by the Acton Planning Council contemporane

ously with the Zoning Amendments. Insofar as here relevant, the

stated goals of the Acton Planning Council were:

CONTROL OF STRIP DEVELOPMENT. Strip commer
cial development of Rt. 2A has resulted in a multitude of

traffic conflicts along that road. Future growth only promises
to exacerbate these traffic problems. To control this situation

our current proposals envision several rezoning actions along
Rt. 2A. First, all existing multifamily developments would

be rezoned
. . .

to a multifamily residential zone.
. . .

Sec

ond, some vacant parcels would be rezoned to match adja
cent residential zoning where appropriate. Third, the remain

ing land would be rezoned to limit the potential for future

expansion of existing uses.

EAST ACTON VILLAGE. One of the designated commer
cial centers would be the East Acton Village Zone to be

located on Rt. 2A.
. . .

The zone would promote small to

medium sized locally oriented businesses, mixed residential

and business development, and the preservation of historic

structures.

(A. 1-142.)

The rezoning of Locus to “Residence 8” bears no substantial relation

to either of these goals.
The justification for the rezoning of Locus to prevent congestion

by reducing strip development along Route 2A is not supported. As

the trial court found, tjhe area abutting Locus both to the north and

south and on the westerly side of the State Highway, is substantially
developed” (A. 1-51). Locus is the only remaining substantially devel

opable parcel on Route 2A in Acton (A. 4-1127 to 4-1148), and the

prohibition of any business development on Locus is, therefore, un

likely to have any substantial or significant effect in reducing or
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limiting either “strip development” or traffic congestion on Route

2A)4 It is unreasonable to suppose that if Locus is zoned for residential

uses, such zoning will have any reasonable effect in accomplishing
the purposes of the rezoning where all of the other land on Route 2A

which is developable has already been built upon for business, com

mercial or apartment dwelling uses and continues to be used for those

purposes. As set forth in the Master Plan (A. 2-742, 2-747 and 2-756),
and as found by the trial court (A. 1-49), (he traffic congestion prob
lems presently existing on Route 2A can only be solved by the making
of substantial improvements to Route 2A.2~

To the extent that traffic can be a valid consideration to support a

rezoning, when judged against the overall sources and reasons for

traffic on Route 2A, the possible future development of Locus is

irrelevant to solving the problem and, therefore, an unreasonable and

arbitrary basis for the rezoning.2~’
Even if the rezoning of Locus could be said to advance the goal of

reducing traffic congestion on Route 2A. the singling out and arbitrary

rezoning of Locus to “Residence 8”, an inappropriate use of Locus,

is not a proper method of achieving that goal. Every development
will generate vehicular traffic, both in terms of overall volume and

in terms of peak traffic flows. See Co/angelo v. Board of Appeals of

Lexington. 407 Mass. 242 (1990). Traffic is an inevitable product of

development, lithe avoidance of increased traffic, whether present

or potential, alone is accepted as a permissible reason for singling out

a parcel of land for different zoning treatment, then towns would be

permitted to arbitrarily rezone any parcel on the theory that the rezoning

might generate less traffic. It is improper to single out a parcel of

~The Appellee.s do not deny that the Appellant may use zoning as a planning tool for the

future. However, in the circumstances where substantially all of the land in the vicinity of

Locus has already been developed, a realistic appraisal of what is possible. in the light of

existing circumstances, must be made in order to dcten~ine the validity of the zoning. See

Shapiro v. Cambridge. supru at 657.

~‘The Appellant seems to suggest as an additional purpose of the Zoning Amendments

the postponement of the need to make improvements to Route 2A. However, the Zoning
Amendments as they affect Locus are not temporary. cf. Co//nra v. Town of Arlington. 367

Mass. 881 (1975) Itemporary growth controls are permissible I and, therefore, would perma

nently place the burden on Locus alone to avoid the necessity of making improvements to

Route 2A.

~The traffic study prepared by the Town’s consultant, in existence at the time of the

rezoning. found that the existing level of service on Route 2A was inadequate and recom

mended physical iniprovenlents to Route 2A to correct the existing deficiencies (A. 2-756).

Also see footnote 3. supra.
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land which is not differentiated from other like parcels in the same

district for different zoning treatment solely on the basis that its de

velopment might generate less traffic. Colangelo v. Board ofAppeals

of Lexington, supra at 245-246. The fact that in Colangelo a parcel
was singled out for special zoning treatment by virtue of the denial

of a special permit instead of by rezoning, does not alter the rationale.

To allow such rezoning would be to simply ignore the unsuitability
of Locus for residential development in light of the surrounding uses.

With regard to the goal of promoting an “East Acton Village”
District, the trial court found that the “East Acton Village” District

was at a substantial distance from Locus and could not be reached by
foot from Locus due to the lack of sidewalks and the dangers to

pedestrians from traffic on Route 2A (A. 1-5 1). Even the Town Planner

admitted:

In some areas, you feel like an alien walking along 2A.

(A. 4-1227.)

In effect, the trial court found that, due to the distance between

Locus and the “East Acton Village” District, combined with the nature

of Route 2A and the lack of appropriate infrastructure, there was no

reasonable connection between the rezoning of Locus and the asserted

goal. Although the Appellant makes much of the fact that in the future,

sidewalks might be constructed, there was no evidence in the record

to show that sidewalks could or would ever be constructed.27

Further, under the circumstances where there is no connection be

tween Locus and the “East Acton Village” District, it is not even

rational to suggest that the rezoning of a parcel approximately one-half

mile away to residential uses, will promote the compact development
of mixed residential and áomniercial uses in a different district.

Although not appearing in the “Acton Master Plan Draft Action

Summary”, the Appellant has additionally argued that one of its ob

jectives in the Zoning Amendments was to preserve mixed residential

and commercial uses on Route 2A, and that the trial court’s hostility
to that objective colored the outcome of the case. The argument is

unfounded.

“Certainly, sidewalks within the layout of Route 2A could only be constructed by the

Massachusetts Department of Highways as Route 2A is subject solely to its jurisdiction. See

footnote 4. siipm. Outside the layout of Route 2A. sidewalks assumedly could be constructed

with appropriate eminent domain takings. However, all this is speculation: the Appellant did

not introduce any evidence as to how or when, if ever, such sidewalks might in the future

be constructed.
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Nowhere did this justification appear prior to the adoption of the

Zoning Amendments. As was said in National Amusements, Inc. v.

Boston, supra, this justification appears as a “few fig leaves of

rationalization
. . decorously draped . .

around” the Zoning
Amendments. Id. at 311. Further, nowhere did the trial court find

that the residential and commercial uses are incompatible or that a

goal to have mixed residential and commercial uses would be impro

per. Rather, the trial court found that Locus received zoning treatment

radically different from the remaining land along Route 2A without

any proper basis (A. 1-57).

Further, the facts do not in any way support the Appellant’s conten

tion that the purpose of the Zoning Amendments was to preserve

mixed commercial and residential uses along Route 2A. As set forth

above, contrary to the assertions of the Appellant, the Route 2A

corridor is not in any real sense a mixed residential and commercial

district, as recognized by the fact that the few properties which were

in residential use along Route 2A in the vicinity of Locus were rezoned

to “Limited Business” or to “East Acton Village” District, not to a

single-family residence district.~ cjl, Marblehead v. Rosenthal. 316

Mass. 124 (1944).

Contrary to the assertions of’ the Appellant, the Route 2A corridor,

at least between the Concord and Route 27, is not in any real sense

a mixed residential and commercial district, such as the one described

in Marblehead v. Rosenthal, supra. relied upon by the Appellant.
The only single-family use between Concord and Route 27 for which

the Zoning Amendments make provision and which are expected to

mix with the existing commercial uses, is Locus. To the contrary. so

far from preserving a mix of single-family and commercial uses, the

Zoning Amendments rezoned even those limited existing single-family
uses on Route 2A between Concord and Route 27 to “Limited Busi

ness”. It was not the trial court’s alleged “hostility” to the purported

goal of the Appellant to maintain a mix of residential and commercial

uses which lead the trial court to find that the Zoning Amendments

would not in any reasonable way advance the goals of the rezoning,
but rather the facts and circumstances.

Alternatively, to the extent that the trial court’s findings are read to

mean that the trial court implicitly found that the limited single-family res

idential uses permitted are incompatible with the existing commercial

uses, such a finding was amply supported in the record.

~‘See footnote 20. supra.
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All of the substantial evidence in the record showed that Locus was

now overshadowed by commercial uses which would negate any sense

of a residential community if Locus were developed for single-family
residences on 80,000 square foot lots. As was stated by the Appellees’

expert:

Downzoning this parcel to residential assumes that it

will be, therefore, developed as residential use.
. . . T]hat

it is not compatible with pre-existing — with existing de

velopment in the future because the pre-existing business

uses overshadow any sense of residential community.
I

(A. 4-1285.)

Perhaps most telling of all was the Town Planner’s admission that

such a use would have to be separated from the existing uses along
Route 2A:

• . .

In the case of the DiDuca property and a couple others,

we felt that the town had several options for residential devel

opment that would make it very easily possible to create

the screening that would be necessan to have viable home-

sites on these properties. Emphasis added.]

(A. 4-1221 to 4-1222.)

Historically, one of the primary purposes of zoning has been to

separate incompatible uses.

The basic assumption underlying the division of a municipal
ity into zoning districts is that, in general, each land use

will have a predictable character and that the uses of land

can be sorted out into compatible groupings.

SCJT, Inc. v. Planning Board of Braintree, 19 Mass. App. Ct. 101,
107 (1984). See also Village of Euclid v. Ambler Realty Co., supra.

“A nuisance may be merely the right thing in the wrong place —
like a pig in the parlor instead of in the barnyard.”]

iii. The trial court could properly require the Appellant to make a

prima fade showing that the Zoning Ainend~nents would in some

reasonable fashion advance the goals thereof.

The Appellant has argued that because the trial court stated that

the “Town has failed to show that there is a reasonable likelihood that

I
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the aims which it seeks will be accomplished” (A. 1-56), the trial court

has improperly shifted the burden of proof to the Appellant.
Read in context, the trial court’s statement only indicates that, in the

court’s view, the Appellees had sustained their burden of proof to show

that the application of the Zoning Amendments to Locus would not

further the Appellant’s goals. Having overcome the presumption of con

stitutionality with overwhelming evidence, it is not sufficient for the

Appellant to argue that the Zoning Amendments are internally consistent,

and that, looked at in a vacuum, they appear to promote the asserted

goals. In order to sustain the Zoning Amendments:

the town must be “able to bring forward” some “advan

tages” which are “tangible” and “not nebulous” citation omit

ted]. It Illust appearfrom tile record i/la! there is “a reasonable

basis for the judgmnent of the to~t’n meeting” t1i,i there are

special needs that are met by the zoning] Citation omitted. I

Emphasis added.]

Wi/so,: v. Sherborn, supra 240 (1975).

In fact, the Appellees respectfully submit that the Appellant has failed

to make even the prima fade showing required of it that there is:

• . .
a rational relation to any permissible public object which

the legislative body “mna~ plausibly be said to /iat’e beemi pur

suing” citation omitted] . . . Although there is a presumption
of the constitutionality of a zoning enactment s a practical
matter we have never dealt with a zoning regulation in a

vacuum
. . .

We have expected the municipality to bring for

ward some indication that the zoning provision has some

reasonable prospect of a tangible benefit to the community
citation omitted]. A sJzo~ting mnusi be made on the record.

that there was a reasonable basisJ~r the enacumneut. lEmphasis
added.]

Siurges v. Chilmnark, supra, at 256-257.

III. THE REZONING OF LOCUS TO “RESIDENCE 8” Is EQUIVALENT

TO SPOT ZONING.

Amendments to a zoning bylaw which single out a particular parcel
for different treatment from that of the surrounding area, producing,
without rational planning objectives, zoning classifications that fail
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to treat like properties in a uniform manner are not permissible. National

Amusements, inc. v. Boston, supra at 312 (1990); see also Shapiro v.

Cambridge, 340 Mass. 652, 659 (1960).
Based upon all of the evidence submitted at trial, the trial court found:

Other than the lack of previous development there is nothing
inherent in the physical characteristics of locus which justify

treating it differently from the adjacent properties . . . T]he

rezoning is not the product of any differentiation of the site

from the adjoining properties

(A. 1-57.)
As with the other findings made by the trial court, this finding of

fact cannot be disturbed unless clearly erroneous. See Tainerlane

Rca/tv Trust v. Board of Appeals of Provincetown, supra. The only
factor which distinguishes Locus from the surrounding properties is

that in the thirty-six years that it has been zoned for business uses,

the Appellees have not developed Locus. However, the mere fact that

Locus is vacant does not set it apart from other property along Route

2A so as to justify a separate, incompatible zoning classification..

Although, at first glance the rezoning of Locus appears to be part
of a comprehensive rezoning,~9 upon closer examination, it is clear

that Locus was singled out on the basis of its developability for special
treatment. It is of no moment that the amendments were not adopted
for the purpose of preventing a specific development proposal, cf.
Nationa/Ainusenients, Inc. v. Boston, supra, or that the Town Meeting

may not have had a purpose to economically injure the Appellees.
Even without such a motive, the singling out of a parcel of land for

special treatment, vis-a-vis substantially similar parcels in an adjacent
district is violative of the principle of uniformity and has been held

to be analogous to improper spot zoning. Canteen Corporation v.

Pittsfield, supra. Spot zoning may be the result of a comprehensive
rezoning as much as of a variance granted to a single lot. At/zerton

v. Building Inspector of Bourne, 343 Mass. 284, 285 (1961).
In view of the lack of rational zoning objectives for the zoning of

Locus for residential uses, the Appellees respectfully submit that Locus

was singled out for the purpose of preventing development of Locus.

Although the Appellant makes much of the fact that the amendments in question were part
of a large number of amendments to the Zoning Bylaw. the Appellees do not seek to have

the amendments invalidated generally. The issue is not whether the Zoning Amendments

generally were within the authority of the Town to adopt, but rather whether, as applied to

Locus, are arbitrary or unreasonable or otherwise in violation of CL. c. 40A. See Atherton

v. Building Inspector of Bourue, supra.
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Zione changes which have no roots in planning objec
tives but which have no better purpose~ than to torpedo a

specific development on a specific parcel are considered

arbitrary and unreasonable. The vice is the singling out of

a particular parcel for different treatment from that of the

surrounding area, producing, without rational planning ob

jectives, zoning classifications that fail to treat like properties
in a uniform manner.

National A,nuse,nents, Inc. v. Boston, supra at 3 12 (1990).

In fact, the Town Planner’s admission that the only distinguishing
factor between Locus and other properties having frontage on Route

2A was that Locus was substantially vacant and underdeveloped (A.

4-I 249) was an admission that the Zoning Amendments as they af

fected Locus constituted unlawful spot zoning.
As in Ca~zieen Corporation V. Pittsfield, supra, where the City of

Pittsfield rezoned twelve contiguous parcels in a heavily developed
commercial and business area from a business district to a residential

district, after approximately twenty-five years of business zoning:

The former city planning director himself testified that the

locus was being treated as a unique area. We believe this

extraordinary treatment ontravenes the uniformity re

quirement of G.L. c. 40A. § 2.

“Spot zoning” — singling out a parcel of land for special
treatment as compared to other parcels in the same zoning
district — is unlawful. Whiucinore v. Building Inspector o/

Falmouth, 313 Mass. 248, 249 (1943). McHugh v. Board

of Zoning Adju.sinient of Boston, 336 Mass. 682, 688-689

(1958). Here, twelve contiguous and apparently honiogene
ous parcels of land were singled out for special treatment

vis-a-vis substantially similar parcels in an adjacent district.

This is analogous to “spot zoning” and is equally violative

of the principle of uniformity. Sclzert:er v. Soinert~ille, 345

Mass. at 752. See Shapiro v. Cambridge, 340 Mass. at 659.

Contrast Martin v. Rock/and, I Mass. App. Ct. 167. 169

(1973).

canteen Corporation v. Pittsfield, supra, at 293.

The rezoning of Locus cannot be viewed as a lawful extension of

the adjacent “Residence 8” District. While the Appellant recognizes
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that municipalities have wide latitude to determine the exact location’

of boundaries between zoning districts, the instant case does not in

volve the movement of a boundary between districts at the edge of a

district, but rather the intrusion of a district into the middle of another

district:

It is plain that the Legislature in authorizing . . .
towns to

establish districts
. . .

intended to provide for the creation

and maintenance of reasonable uniformity within districts

having in fact the same general characteristics. It was not

intended that one or two building lots essentially similar to

the rest of the neighborhood by which -they were surrounded

could he marked off into a separate district or zone and

subjected to peculiar burdens not applicable to adjoining
similar lands. To say the least, very unusual conditions not

present in this case would be required to justify such discrim

i nation.

Smith v. Board of Appeals of Salem, 313 Mass. 622, 624 (1943).

In order to support an extension of the “Residence 8” District to

encompass all of Locus, changes in land use patterns along Route 2A

which would make the extension of the “Residence 8” District approp

riate would have to have taken place. See Schc,-t:er v. Somert’ille.

.~tipra. In the instant case, there were no such changes in land use

patterns. The reality is that Locus was singled out from land which.

in every signilicant respect, is identical to it for more restrictive zoning
treatment solely on the basis that it was the only substantially unde

veloped land on Route 2A. in violation of the uniformity requirement
of G.L. c. 40A. § 4.

Even though approximately ten acres of Locus were rezoned, it is

not the size of the parcel which determines whether the zoning violates

the uniformity requirement of G.L. c. 40A, § 4, it is the character of

the parcel. See Naliona! Amusements, Inc. v. Boston, supra. at 313

I”The size of the spot, however, does not determine whether unlawful

zoning has occurrcd”~ Marblehead v. Rosenthal, supra at 126 (1944):

see also, Hines v. Auleboro, 355 Mass. 336 (1969) ~invalidating as

spot zoning the rezoning of eleven lotsi: and Canteem: Corporatiomi V.

Pittsfield, supra, linvalidating as spot zoning the rczoning of twelve

lots 1.
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In summary, the Appellees respectfully submit that the rezoning of

Locus’constitutes a singling out of Locus for different treatment from

that of the surrounding area without rational planning objectives.

IV. THE AFFORDABLE HousiNG INCENTIVES AND OVERLAY” Dis

TRICT DOES NOT RENDER THE UNDERLYING ZONING PROPER.

The Appellees respectfully submit that the subsequent adoption of

the “Affordable Housing Incentives and Overlay” District does not

render the underlying rezoning of Locus to “Residence 8” proper or

reasonable.~°

As a preliminary matter, the Appellees have not contended that the

rezoning of Locus has effected a taking. The issue before the court

is not whether the Appellees have been deprived of all use of Locus

(to which issue the “Affordable Housing Incentives and Overlay”
District might bear some relevance), but whether the underlying resi

dential zoning of the property is supported by permissible goals of

zoning and whether the underlying rezoning of Locus was spot zoning
in violation of the uniformity requirement of G.L. c. 40A, § 4.

The adoption subsequently of the “Affordable Housing Incentives

and Overlay” District does not in any way alter the fact that Locus

was improperly singled out for special treatment.’t nor does it affect

whether the underlying zoning of Locus was supported by the asserted

goals of the rezoning. If the adoption of the “Affordable Housing
Incentives and Overlay” District is relevant at all in this regard, it is

only to cast doubt upon the asserted goals for the underlying rezoning.

‘The Appellant seems to suggest that the trial court’s judgment is ambiguous as to whether

the provisions of the “Affordable Housing Incentives and Overlay’ District, are valid as

applied to Locus. The judgment, however, only invalidates the “Town of Acton’s action of

April. 1990. in which that portion of ILocusi ~ts reclassified to single-family residential

use (A. 134). Nothing in the judgment suggests that the trial court determined nor do

the Appellees contend that the “Aflordahie Housing Incentives and Overlay” District, which

was adopted at the November, 1990. town meeting. was invalid.

“The Appellant seems to argue that the “Affordable Housing Incentives and Overlay”
District provides for the same uses as allowed in the RA District. The uses permitted are in

fact not the same as the existing apartment complexes on Route 2A which are placed in the

RA District. The RA District was created for the existing apartment complexes on Route

2A and accomplished nothing other than to render the apartments conforming. The “Affordable

Housing Incentives and Overlay” District permits an average of only eight (8) units per

building. significantly less density than the existing apartment complexes in the RA district.
and then only on special permit which may be granted only if the proponent agrees to donate

units to the Appellant or restrict units permanently to affordable housing uses. See the Zoning
Bylaw. § 4.4 (A,i-339 to 1-346).
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in that the increased permitted density of residential use which would

result from an affordable housingproject would, presumably, increase

the traffic that could be generated by the development of Locus.

Nor can the Appellant reasonably argue that the rezoning of Locus

to “Residence 8” and the subsequent adoption of the “Affordable

Housing Incentives and Overlay” District should be treated as two (2)

elements of the same residential zoning of Locus, and that, combined

together, Locus is reasonably zoned.

As set forth in the Table of Principal Uses, Section 3, the “Residence

8” District is a primary zoning district in which single-family residen4

tial uses are permitted as a matter of right. In contrast, the “Affordable

Housing Incentives and Overlay” District, provided for in Section 4.4

of the Zoning Bylaw, is an overlay district which, under Section 4.4.7.

of the Zoning Bylaw, permits, by special permit only, increased dens

ity of residential use in exchange for the developer setting aside dwell

ing units for affordable housing (A. 1-340). As implied by its title, the

“Affordable Housing Incentives and Overlay” District is an attempt to

induce developers to build a socially preferred use by granting conces-~

sions from the underlying principal use zoning. Therefore, unlike the

“Residence 8” District in which single-family residential uses are

permitted of right, the “Affordable Housing Incentives and Overlay”
District is not a primary use district providing for certain uses as ~

matter of right. Rather, it is an overlay district providing for use by

special permit only. See Zoning Bylaw, Section 4.4.2.3 (A. 1-339).

The validity of the principal use zoning should not be judged with

reference to what may or may not be allowed as a concession in

exchange for conferring on the Town additional public benefits. Nor

should the validity of the principal use zoning be judged with reference

to uses which are allowed only by special permit.32 The validity of

the underlying principal use zoning cannot be judged by including
uses which are subject to the discretion of the special permit granting
authority and which are not permitted as a matter of right, see Suborn

of Ne~t’ England, Inc. v. Board of Appeals of Canton, 8 Mass. App.

The Appellant mentions in passing that the Appellees could also make use of the special
permit provisions of the Zoning Bylaw relaive to Open Space or Planned Conservation

Residential Community developments for Locus, both of which provide some flexibility in

the layout ol the underlying permitted single-family residential use. See ftx~tnote II. supra.

The Appellees respectfully submit that, in addition to being special permit uses which should

not he considered in determining the validity of the underlying zoning. these provisions do

not materially alter the nature of the use permitted.
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Ct. 483, 488 (1979), but rather should be judged by what is allowed

as a matter of right in the underlying use district. This is especially
so where, as here, the underlying zoning is so unrealistic as to preclude

any development except that which has been allowed by special permit
in the overlay district. Under the circumstances, it is hard to avoid

the impression that the inclusion of Locus in the “Affordable Housing
Incentives and Overlay” District was in recognition of the fact that

the underlying zoning is so impractical as to be unreasonable. If the

underlying zoning is in fact invalid, as argued by the Appellees, the

addition of an overlay district in which the only permitted uses require
a special permit not only does not save the underlying zoning, but

also would itself be in violation of the uniformity requirements of

G.L. c. 40A, § 4:

The basic assumption underlying the division of a municipal

ity into zoning districts is that, in general, each land use will

have a predictable character and the uses of land can be

sorted out into compatible groupings. Citation omitted].
Baised upon this assumption, certaiiz uses w-e perinilled as

of right ~t~ithi,i each district, without the izeed
. . . first w

seek permission which depends upon the discretion of local

zoning authorities.
. . .

These principles underpin Section

4 of c. 40A, and have long constituted a limitation on niunic

ipal zoning power. Emphasis added.]

SCIT, Inc. v. Planniizg Board of Brainiree, supra at 107.

In conclusion, the Appellees respectfully submit that the overlay
district does not render the underlying use any more suitable or the

underlying zoning any more valid.

V. THE AMENDMENTS ARE INVALID BECAUSE As AN INTEGRAL

PART THEREOF, THE TRANSFER OF DEVELOPMENT RIGHTS By

LAW, Is IN VALID.

Although some testimony was given regarding the provisions of

the Zoning Bylaw, Section 5.4, regarding transfer of development
rights (“TDR”) (A. 4-1229 to 1231), the issue of their validity was

not addressed at the trial court level. However, the Appellant has

raised the issue in its Brief by asserting that the provisions blunt the
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impact of the Zoning Amendments on Locus~ and, therefore, support
their validity.
To the contrary, the Appellees respectfully submit that the TDR

provisions of he Zoning Amendments are clearly invalid and, there

fore, cannot support the validity of the application of the Zoning
Amendments to Locus.

In recognition of the inherent unfairness and essentially confiscatory
nature of the rezoning of Locus to an incompatible residential use,

the Appellant adopted a “Transfer of Development Rights” bylaw,
the purpose of which, inter a/ia, was to:

To accomplish the goals of the East Acton and North Acton

Village Districtsl in a manner in which landowners are

compensatedfor reductions in long-tern, develop’nent poten
tial, through trwi.sfers ~i’jt/l the other landowners ~t’ho benefit
franz increases in developine~zt potential. Emphasis added.J

Acton Zoning Bylaw, § 5.4.1(e) (A. 1-353).
In order to accomplish the goal of compensating landowners who.

had been downzoned, the TDR provisions allowed “all residentially
zoned parcels with FRONTAGE on Great Road (excluding those in

the Residence A District) for a depth of 500 feet
. . .

which were

zoned General Business in 1989” to transfer development rights which.

they formerly (hut no longer) had under the prior “General Business”

zoning to land in the “North Acton Village” District or the “East

Aeton Vilfage~’ District by special permit. See Acton Zoning Bylaw,
§ 5.4.2.2. (A. 1-353).

As explained by the Town Planner:

It was the classic case of downzoning versus upzoning. down

zoning along the 2A strip, in general. . .

and upzoning in areas

where the town or where we would have proposed to add

additional growth potential, which is the East Acton Village.
area

. ...
and the North Acton Village area.

. . .

And rather

than just to say, okay, this area is downzoned and this area

is upzoned, giving these people, you know, a loss in their

potential of development and these people a windfall gain,
we decided it would be more reasonable and, frankly, more

acceptable and equitable to provide for the transfer of these

-~_development rights. So that whatever the difference between

“Although the Appellecs would concede that the TDR provisions don~t make them any

worse oil, they do not concede that they “Iclertainly . . .
are better off with the right to

transfer development rights than without it.’~ (Appellant’s Brief. p. 23.)There is no evidence

to suggest that the development rights are in any way marketable.
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the original zoning was to the new proposed zoning could

be held and sold off to the villages as transferable develop
ment rights.

(A. 4-1230 to 4-1231).
Since Locus was the only property with significant development

potential which was rezoned to a single-family residential district and

which qualified under the foregoing provision, the only reasonable

inference that can be made was that the Appellant recognized the

inherently unfair and substantial impact that the Zoning Amendments

would have on the Appellees. The Appellant felt it was necessary to

make the Zoning Amendments “acceptable and equitable” to the town

meeting by mitigating the impact of the Zoning Amendments on

Locus. In short, this portion of the TDR provisions, which could only
have significant application to Locus, constituted “a zoning change

designed solely for the economic benefit of the property receiving
special treatment”, Board ofAppeals of Hanot’er v. Housing Appeal.s
Committee, 363 Mass. 339, 362 (1973), i.e., “spot zoning”.
The lack of permissible planning objectives for the TDR provisions

is emphasized by the fact that the development rights which are trans

ferable could not be exercised on Locus, having been eliminated by
the Zoning Amendments.

The TDR provisions were not rooted in any permissible planning

objective, but were intended to compensate individual landowners for

loss of development potential and, thus, gain their support for the

Zoning Amendments. The TDR provisions do not have any rational

relation to any permissible planning goal. They do not provide for

the transfer of currently existing development rights so that it could

reasonably be said that they support the goal of redistributing and

concentrating future commercial development, but rather provide for

the transfer of development rights which otherwise no longer exist.

In other words, an exercise of the TDR provisions does not reduce

the density of permissible use in the “sending” district, it only increases

the permissible density in the “receiving” district. The Appellant does

not receive any public welfare benefits from this transfer, only the

landowner selling the development rights;~ A purpose to benefit indi

vidual landowners is not a proper goal of zoning. See, Board of

~Contrast G.L. c. 40A, § 9, which permits a zoning bylaw to provide by special permit
for increases in density “provided that the

... applicant shall
. provide certain open

space, housing for persons of low or moderate income, traffic or pedestrian improvements.
or other amenities.”
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Addendum.

MASSACHUSETTS GENERAL LAWS.

CHAPTER 40A.

ZONING.

40A:1. Title of chapter.

Section 1. This chapter shall be known and may be cited as “The 1

Zoning Act”. 2

40A:IA. Definitions.

Section 1A. As used in this chapter the following words shall have 1

the following meanings: 2

“Permit granting authority”, the board of appeals or zoning admin- 3

istrator. 4

“Solar access”, the access of a solar energy system to direct 5

sunlight. 6

“Solar energy system”, a device or structural design feature, a I

substantial purpose of which is to provide daylight for interior light- 8

ing or provide for the collection, storage and distribution of solar 9

energy for space heating or cooling, electricity generating, or water 10

heating. 11
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“Special permit granting authority”, shall include the board of 12

selectmen, city council, board of appeals, planning board, or zoning 13

administrators as designated by zoning ordinance or by-law for the 14

issuance of special permits. 15

“Zoning”, ordinances and by-laws, adopted by cities and towns to 16

regulate the use of land, buildings and structures to the full extent of 17

the independent constitutional powers of cities and towns to protect 18

the health, safety and general welfare of their present and future 19

inhabitants. 20

“Zoning administrator”, a person designated by the board of ap- 21

peals pursuant to section thirteen to assume certain duties of said 22

board. 23

40A:2. Repealed, 1987, 685, Sec. 2.

40A:3. Subjects whIch zoning may not regulate; exemptions; public hear

ings; temporary manufactured home resIdences.

Section 3. No zoning ordinance or bylaw shall regulate or restrict 1.
the use of materials, or methods of construction of structures regulat- 2

ed by the state building code, nor shall any such ordinance or by-law 3

prohibit, unreasonably regulate or require a special permit for the use 4

of land for the primary purpose of agriculture, horticulture, floricul- 5

ture, or viticulture; nor prohibit, or unreasonably regulate, or require 6

a special permit for the use, expansion, or reconstruction of existing 7

structures thereon for the primary purpose of agriculture, horticul- 8

ture, floriculture, or viticulture, including those facilities for the sale 9

of produce, and wine and dairy products, provided that during the 10

months of June, July, August, and September of every year, the 11

majority of such products for sale, based on either gross sales dollars 12

or volume, have been produced by the owner of the land on which the 13

facility is located, except that all such activities may be limited to 14

parcels of more than five acres in area not zoned for agriculture, 15

horticulture, floriculture, or viticulture. For such purposes, land 16

divided by a public or private way or a waterway shall be construed 17

as one parcel. No zoning ordinance or by-law shall exempt land or 18

structures from flood plain or wetlands regulations established pursu- 19

ant to general law. 20

No zoning ordinance or by-law shall regulate or restrict the interior 21

area of a single family residential building nor shall any such ordi- 22
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could have been taken under the circumstances. The trial court could

only declare the Zoning Amendments invalid as to Locus and allow

the Appellant to take such further zoning action as it deemed approp

riate consistent with the Decision. The Appellant has not availed itself

of that opportunity, but has chosen instead to attack the Decision and

Judgment of the trial court without any reasonable basis. The trial

court’s Judgment should be affirmed in all respects.

Respectfully submitted,

LOUIS N. LEVINE,

BBO #296880,

F. ALEX PARRA,

BBO. #3903 15,

D’AGOSTINE, LEVINE & GORDON, P.C.,

268 Main Street,

Acton, Massachusetts 01720.

(508) 263-7777

April 1, 1994
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Appeals of Hanover v. Housing Appeals Committee, 363 Mass. 339,

362 (1973). The Appellant, therefore, respectfully submits that the

TDR provisions must be held invalid as a matter of law as they have

“no substantial relation to the public health, safety, morals or general
welfare”. See Sturges v. Chilmark, supra at 256. Having, as part and

parcel of the Zoning Amendments provided for the transfer of develop
ment rights as compensation for the down-zoning of Locus, it cannot

be said with any certainty that the Town meeting would have voted

to adopt the Zoning Amendments had it known the TDR provisions
were invalid. Clearly, the TDR provisions were an inherent part of

the down-zoning of Locus which the Town Planner believed were

necessary to induce the Town Meeting to down-zone Locus, “.

rather than just to say, this area is downzoned
. . . giving these people

a loss in their potential of development ~ (A. 4-1230).

Additionally, the TDR provisions are invalid in that they constitute

a floating zone in violation of G.L. c. 40A, § 3, which provides, in

relevant part:

No provision of a zoning ordinance or by-law shall be valid

which sets apart districts by any boundary line which may

he changed without adoption of an amendment to the zoning
ordinance or by-law.

Although the Appellees concede that dimensional requirements of

the Zoning Bylaw may be altered by special permit if the Zoning
Bylaw so provides, see Enzond v. Board of Appeals of U.vbridge, 27

Mass. App. Ct. 630 (1989), the TDR provisions of the bylaw in effect

permit an applicant to purchase a variation of the applicable dimen

sional requirements. To accomplish this, the bylaw permits the prop

onent to purchase the rights previously conferred by the Zoning Bylaw
in one district and transfer those rights to another district. The transfer

of development rights conferred by the Zoning Bylaw in one district,

effect a change in zoning boundaries without the adoption of amend

ments to the zoning bylaw.
In conclusion, the Appellees respectfully submit that the TDR pro

visions cannot be used to bolster the validity of the Zoning Amend

ments because they are themselves invalid. Further, because the TDR

provisions were an integral part of the Zoning Amendments and were

included therein for the purpose of inducing the Town Meeting to

accept the Zoning Amendments, they are not now severable from the

~‘Sincc Locus was classilied as Agricultural Land pursuant to G.L. c. 61A. in the event

ot a change in use or Locus, the Appellant would have the opportunity to purchase Locus

and, thus, compensate the Appellees.
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remainder of the Zoning Amendments, as they affect Locus. It is now

not possible to say that the Zoning Amendments would have been

adopted but for the TDR provisions and for that reason the Zoning
Amendments should be stricken.

Conclusion.

Contrary to the Appellant’s argument that the trial court ignored
and distorted the evidence because of the court’s alleged hostility to

the Town’s goals, the trial court’s findings were amply supported by
the evidence and the court’s view of Locus and its environs. Those

findings of fact, so far from being clearly erroneous, were supported.
not only by evidence given by the Appellees, but were supported by

significant admissions by the Town Planner.

The overwhelming evidence established, not only that there was

no substantial and plausible connection between the zoning of Locus

and the go~ls being pursued by the Town, but also that Locus was

singled out for unique treatment based solely upon the fact that it had

not previously been developed. It can only be concluded that the

Appellant’s charges of bias and hostility are made because it has no

other avenue to challenge the trial court’s findings of fact which are

well supported in the record. The inferences that the Appellant has

made from the Decision of the court that the court was unaware of

the proper standard of judicial review or that the trial court improperly
shifted the burden of proof can only be made by a stilted reading of

the Decision and the taking of isolated statements therein out of con

text.

The Appellees have shown beyond a reasonable doubt that the

Zoning Amendments, as they apply to Locus, effected an arbitrary
and unreasonable reclassification of Locus arbitrary because Locus

is no different from the adjacent properties and unreasonable because

it fails to, in any reasonable way, advance the goals asserted by the

Appellant.
The “Affordable I-lousing and Incentives Overlay District” is inde

pendent of the Zoning Amendments and has no bearing on their

validity. In contrast, the TDR provisions are an inherent part of the

Zoning Amendments and because they are invalid, the Zoning Amend
ments must fail. The trial court’s remedy was the only action which
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nance or by-law prohibit, regulate or restrict the use of land or 23

structures for religious purposes or for educational purposes on land 24

owned or leased by the commonwealth or any of its agencies, subdivi- 25

sions or bodies politic or by a religious sect or denomination, or by a 26

nonprofit educational corporation; provided, however, that such land 27

or structures may be subject to reasonable regulations concerning the 28

bulk and height of structures and determining yard sizes, lot area, 29

setbacks, open space, parking and building coverage requirements. 30

Lands or structures used, or to be used by a public service corpora- 31

tion may be exempted in particular respects from the operation of a 32

zoning ordinance or by-law if, upon petition of the corporation, the 2~

department of public utilities shall, after notice given pursuant to 34

section eleven and public hearing in the town or city, determine the 35

exemptions required and find that the present or proposed use of the 36

land or structure is reasonably necessary for the convenience or 37

welfare of the public; provided however, that if lands or structures 38

used or to be used by a public service corporation are located in more 39

than one municipality such lands or structures may be exempted in 40

particular respects from the operation of any zoning ordinance or by- 41

law if, upon petition of the corporation, the department of public 42

utilities shall after notice to all affected communities and public 43

hearing in one of said municipalities, determine the exemptions re- 44

quired and find that the present or proposed use of the land or 45

structure is reasonably necessary for the convenience or welfare of 46

the public. 47

No zoning ordinance or bylaw in any city or town shall prohibit, or 48

require a special permit for, the use of land or structures, or the 49

expansion of existing structures, for the primary, accessory or mci- 50

dental purpose of operating a child care facility; provided, however, 51

that such land or structures may be subject to reasonable regulations 52

concerning the bulk and height of structures and determining yard 53

sizes, lot area, setbacks, open space, parking and building coverage 54

requirements. As used in this paragraph, the term “child care 55

facility” shall mean a day care center or a school age child care 56

program, as those terms are defined in section nine of chapter 57

twenty-eight A. 58

Notwithstanding any general or special law to the contrary, local 59

land use and health and safety laws, regulations, practices, ordi- 60

nances, by-laws and decisions of a city or town shall not discriminate 61
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against a disabled person. Imposition of health and safety laws or 62

land-use requirements on congregate living arrangements among non- 63

related persons with disabilities that are not imposed on families and 64

groups of similar size or other unrelated persons shall constitute 65

discrimination. The provisions of this paragraph shall apply to every 66

city or town, including, but not limited to the city of Boston and the 67

city of Cambridge. 68

Family day care home, as defined in section nine of chapter twenty- 69

eight A, shall be an allowable use unless a city or town prohibits or 70

specifically regulates such use in its zoning ordinances or by-laws. 71

No provision of a zoning ordinance or bylaw shall be valid which 72

sets apart districts by any boundary line which may be changed 73

without adoption of an amendment to the zoning ordinance or by-law. 74

No zoning ordinance or by-law shall prohibit the owner and occupier 75

of a residence which has been destroyed by fire or other natural 76

holocaust from placing a manufactured home on the site of such 77

residence and residing in such home for a period not to exceed twelve 78

months while the residence is being rebuilt. Any such manufactured 79

home shall be subject to the prnvisions of the slate sanitary code, 80

No dimensional lot requirement of a zoning ordinance, or by-law, 81

including but not limited to, set back, front yard, side yard, rear yard 82

and open space shall apply to handicapped access ramps on private 83

property used solely for the purpose of facilitating ingress or egress 84

of a physically handicapped person, as defined in section thirteen A of 85

chapter twenty-two. 86

No zoning ordinance or by.law shall prohibit or unreasonably regu. 87

late the installation of solar energy systems or the building of 88

structures that facilitate the collection of solar energy, except where 89

necessary to protect the public health, safety or welfare. 90

40A:4. Uniform districts.

Section 4. Any zoning ordinance or by-law which divides cities and 1

towns into districts shall be uniform within the district for each class 2

or kind of structures or uses permitted. 3

Districts shall be shown on a zoning map in a manner sufficient for 4

identification. Such maps shall be part of zoning ordinances or by- 5

laws. Assessors’ or property plans may be used as the basis for 6

zoning maps. If more than four sheets or plates are used for a 7
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zoning map, an index map showing districts in outline shall be part of 8

the zoning map and of the zoning ordinance or by-law. 9

40A:5. Adoption or change of zoning ordinances or by-laws; procedure.

Section 5. Zoning ordinances or by-laws may be adopted and from 1

time to time changed by amendment, addition or repeal, but only in 2

the manner hereinafter provided. Adoption or change of zoning 3

ordinances or by-laws may be initiated by the submission to the city ~4

council, or board of selectmen of a proposed zoning ordinance or by- 5

law by a city council, a board of selectmen, a board of appeals, by an 6

individual owning land to be affected by change or adoption, by 7

request of registered voters of a town pursuant to section ten of S

chapter thirty-nine, by ten registered voters in a city, by a planning 9

board, by a regional planning agency or by other methods provided by 10

municipal charter. The board of selectmen or city council shall within 11

fourteen days of receipt of such zoning ordinance or by-law submit it 12

to the planning board for review. 13

No zoning ordinance or by-law or amendment thereto shall be 14

adopted until after the planning board in a city or town, and the city 15

council or a committee designated or appointed for the purpose by 16

said council has each held a public hearing thereon, together or 17

separately, at which interested persons shall be given an opportunity 18

to be heard. Said public hearing shall be held within sixty-five days 19

after the proposed zoning ordinance or by-law is submitted to the 20

planning board by the city council or selectmen or if there is none, 21

within sixty-five days after the proposed zoning ordinance or by-law is 22

submitted to the city council or selectmen. Notice of the time and 23

place of such public hearing, of the subject matter, sufficient for 24

identification, and of the place where texts and maps thereof may be 25

inspected shall be published in a newspaper of general circulation in 26

the city or town once in each of two successive weeks, the first 27

publication to be not less than fourteen days before the day of said 28

hearing, and by posting such notice in a conspicuous place in the city 29

or town ball for a period of not less than fourteen days before the day 30

of said hearing. Notice of said hearing shall also be sent by mail, 31

postage prepaid to the department of community affairs, the regional 32

planning agency, if any, and to the planning board of each abutting 33

cities and towns. The department of community affairs, the regional 34

planning agency, the planning boards of all abutting cities and towns 35
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and nonresident property owners who may not have received notice 36

by mail as specified in this section may grant a waiver of notice or 37

submit an affidavit of actual notice to the city or town clerk prior to 38

town meeting or city council action on a proposed zoning ordinance, 39

by-law or change thereto. Zoning ordinances or by-laws may provide 40

that a separate, conspicuous statement shall be included with proper- 41

ty tax bills sent to nonresident property owners, stating that notice of 42

such hearings under this chapter shall be sent by mail, postage 43

prepaid, to any such owner who files an annual request for such 44

notice with the city or town clerk no later than January first, and 45

pays a reasonable fee established by such ordinance or by-law. In 46

cases involving boundary, density or use changes within a district, 47

notice shall be sent to any such nonresident property owner who has 48

filed such a request with the city or town clerk and whose property 49

lies in the district where the change is sought. No defect in the form 50

of any notice under this chapter shall invalidate any zoning ordi- 51

nances or by-laws unless such defect is found to be misleading. 52

No vote to adopt any such proposed ordinance or by-law or amend- 53

ment thereto shall be taken until a report with recommendations by a 54

planning board has been submitted to the town meeting or city 55

council, or twenty-one days after said hearing has elapsed without. 56

submission of such report. After such notice, hearing and report, or 57

after twenty-one days shall have elapsed after such hearing without 58

submission of such report, a city council or town meeting may adopt, 59

reject, or amend and adopt any such proposed ordinance or by-law. If 60

a city council fails to vote to adopt any proposed ordinance within 61

ninety days after the city council hearing or if a town meeting fails to 62

vote to adopt any proposed by-law within six months after the 63

planning board hearing, no action shall be taken thereon until after a 64

subsequent public hearing is held with notice and report as provided. 65

No zoning ordinance or by-law or amendment thereto shall be 66

adopted or changed except by a two-thirds vote of all the members of 67

the town council, nr nr the t~ity eouncil where there is a commission 68

form of government or a single branch, or of each branch where there 69

are two branches, or by a two-thirds vote of a town meeting; provid- 70

ed, however, that if in a city or town with a council of fewer than 71

twenty-five members there is filed with the clerk prior to final action 72

by the council a written protest against such change, stating the 73

reasons duly signed by owners of twenty per cent or more of the area 74
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of the land proposed to be included in such change or of the area of 75

the land immediately adjacent extending three hundred feet there- 76

from, no such change of any such ordinance shall be adopted except 77

by a three-fourths vote of all members. 78

No proposed zoning ordinance or by-law which has been unfavor- ‘79

ably acted upon by a city council or town meeting shall be considered 80

by the city council or town meeting within two years after the date of 81

such unfavorable action unless the adoption of such proposed ordi- 82

nance or by-law is recommended in the final report of the planning 83

board. 84

When zoning by~laws or amendments thereto are submitted to the 85

attorney general for approval as required by section thirty-two of 86

chapter forty, he shall also be furnished with a statement which may 87

be prepared by the planning board explaining the by-laws or amend- 88

ments proposed, which statement may be accompanied by explanatory 89

maps or plans. 90

The effective date of the adoption or amendment of any zoning 91

ordinance or by-law shall be the date on which such adoption or 92

amendment was voted upon by a city council or town meeting; if in 93

towns, publication in a town bulletin or pamphlet and posting is 94

subsequently made or publication in a newspaper pursuant to section 95

thirty-two of chapter forty. If, in a town, said by-law is subsequently 96

disapproved, in whole or in part, by the attorney general, the previous 97

zoning by-law, to the extent that such previous zoning by-law was 98

changed by the disapproved by-law or portion thereof, shall be 99

deemed to have been in effect from the date of such vote. In a 100

municipality which is not required to submit zoning ordinances to the 101

attorney general for approval pursuant to section thirty-two of chap- 102

ter forty, the effective date of such ordinance or amendment shall be 103

the date passed by the city council and signed by the mayor or, as 104

otherwise provided by ordinance or charter; provided, however, that 105

such ordinance or amendment shall subsequently be forwarded by the 106

city clerk to the office of the attorney general. 107

A true copy of the zoning ordinance or by-law with any amend- 108

ments thereto shall be kept on file available for inspection in the 109

office of the clerk of such city or town. 110

No claim of invalidity of any zoning ordinance or by-law arising out 111

of any possible defect in the procedure of adoption or amendment 112

shall be made in any legal proceedings and no state, regional, county 113
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or municipal officer shall refuse, deny or revoke any permit, approval 114

or certificate because of any such claim of invalidity unless legal 115

action is commenced within the time period specified in sections thirty- 116

two and thirty-two A of chapter forty and notice specifying the court, 117

parties, invalidity claimed, and date of filing is filed together with a 118

copy of the petition with the town or city clerk within seven days 119

after commencement of the action. 120

40A:6. Existing structures, uses, or permits; certain subdivision plans; appli
cation of chapter.

Section 6. Except as hereinafter provided, a zoning ordinance or 1

by-law shall not apply to structures or uses lawfully in existence or 2

lawfully begun, or to a building or special permit issued before the 3

first publication of notice of the public hearing on such ordinance or 4

by-law required by section five, but shall apply to any change or 5

substantial extension of such use, to a building or special permit 6

issued after the first notice of said public hearing, to any reconstruc- 7

tion, extension or structural change of such structure and to any 8

alteration of a structure begun after the first notice of said public 9

hearing to provide for its use for a substantially different purpose or 10

for the same purpose in a substantially differezit manner or to a 11

substantially greater extent except where alteration, reconstruction, 12

extension or structural change to a single or two-family residential 13

structure does not increase the nonconforming nature of said struc- 14

ture. Pre-existing nonconforming structures or uses may be extend- 15

ed or altered, provided, that no such extension or alteration shall be 16

permitted unless there is a finding by the permit granting authority 17

or by the special permit granting authority designated by ordinance 18

or by-law that such change, extension or alteration shall not be 19

substantially more detrimental than the existing nonconforming use 20

to the neighborhood. This section shall not apply to billboards, signs 21

and other advertising devices subject to the provisions of sections 22

twenty-nine through thirty-three, inclusive, of chapter ninety-three, 23

and to chapter ninety-three D. 24

A zoning ordinance or by-law shall provide that construction or 25

operations under a building or special permit shall conform to any 26

subsequent amendment of the ordinance or by-law unless the use or 2?

construction is commenced within a period of not more than six 28
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months after the issuance of the permit and in cases involving 29

construction, unless such construction is continued through to comple- 30

tion as continuously and expeditiously as is reasonable. 31

A zoning ordinance or by-law may define and regulate nonconform- 32

ing uses and structures abandoned or not used for a period of two 33

years or more. 34

Any increase in area, frontage, width, yard, or depth requirements 35

of a zoning ordinance or by-law shall not apply to a lot for single and 36

two-family residential use which at the time of recording or endorse- 37

ment, whichever occurs sooner was not held in common ownership 38

with any adjoining land, conformed to then existing requirements and 33

had less than the proposed requirement but at least five thousand 40

square feet of area and fifty feet of frontage. Any increase in area, 41

frontage, width, yard or depth requirement of a zoning ordinance or 42

by-law shall not apply for a period of five years from its effective 43

date or for five years after January first, nineteen hundred and 44

seventy-six, whichever is later, to a lot for single and two family 45

residential use, provided the plan for such lot was recorded or 46

endorsed and such lot was held in common ownership with an adjoin- 47

ing land and conformed to the existing zoning requirements as of 48

January first, nineteen hundred and seventy-six, and had less area, 49

frontage, width, yard or depth requirements than the newly effective 50

zoning requirements but contained at least seven thousand five hun- 51

dred square feet of area and seventy-five feet of frontage, and 52

provided that said five year period does not commence prior to 53

January first, nineteen hundred and seventy-six, and provided further 54

that the provisions of this sentence shall not apply to more than three 55

of such adjoining lots held in common ownership. The provisions of 56

this paragraph shall not be construed to prohibit a lot being built 57

upon, if at the time of the building, building upon such lot is not 58

prohibited by the zoning ordinances or by-laws in effect in a city or 59

town. 60

If a definitive plan, or a preliminary plan followed within seven 61

months by a definitive plan, is submitted to a planning board for 62

approval under the subdivision control law, and written notice of such 63

submission has been given to the city or town clerk before the 64

effective date of ordinance or by-law, the land shown on such plan 65

shall be governed by the applicable provisions of the zoning ordinance 66

or by-law, if any, in effect at the time of the first such submission 67
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while such plan or plans are being processed under the subdivision 68

control law, and, if such definitive plan or an amendment thereof is 69

finally approved, for eight years from the date of the endorsement of 70

such approval, except in the case where such plan was submitted or 71

submitted and approved before January first, nineteen hundred and 72

seventy-six, for seven years from the date of the endorsement of such 73

approval. Whether such period is eight years or seven years, it shall 74

be extended by a period equal to the time which a city or town 75

imposes or has imposed upon it by a state, a federal agency or a 76

court, a moratorium on construction, the issuance of permits or utility 77

connections. 78

When a plan referred to in section eighty-one P of chapter forty-one 79

has been submitted to a planning board and written notice of such 80

submission has been given to the city or town clerk, the use of the 81

land shown on such plan shall be governed by applicable provisions of 82

the zoning ordinance or by-law in effect at the time of the submission 83

of such plan while such plan is being processed under the subdivision 84

control law including the time required to pursue or await the 85

determination of an appeal referred to in said section, and for a period 86

of three years from the date of endorsement by the planning board 87

that approval under the subdivision control law is not required, or 88

words of similar import. - 89

Disapproval of a plan shall not serve to terminate any rights which 90

shall have accrued under the provisions of this section, provided an 91

appeal from the decision disapproving said plan is made under applica- 92

ble provisions of the subdivision control law. Such appeal shall stay, 93

pending an order or decree of a court of final jurisdiction, the 94

applicability to land shown on said plan of the provisions of any 95

zoning ordinance or by-law which became effective after the date of 96

submission of the plan first submitted. 97

In the event that any lot shown on a plan endorsed by the planning 98

board is the subject matter of any appeal or any litigation, the 99

exemptive provisions of this section shall be extended for a period 100

equal to that from the date of filing of said appeal or the commence- 101

ment of litigation, whichever is earlier, to the date of final disposition 102

thereof, provided final adjudication is in favor of the owner of said lot. 103

The record owner of the land shall have the right, at any time, by 104

an instrument duly recorded in the registry of deeds for the district in 105

which the land lies, to waive the provisions of this section, in which 106
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case the ordinance or by-law then or thereafter in effect shall apply. 107

The submission of an amended plan or of a further subdivision of all 108

or part of the land shall not constitute such a waiver, nor shall it have 109

the effect of further extending the applicability of the ordinance or 110

by-law that was extended by the original submission, but, if accompa- 111

nied by the waiver described above, shall have the effect of extending, 112

but only to extent aforesaid, the ordinance or by-law made then 113

applicable by such waiver. 114

40A:9. Special permits.

Section 9. Zoning ordinances or by-laws shall provide for specific 1

types of uses which shall only be permitted in specified districts upon 2

the issuance of a special permit. Special permits may be issued only 3

for uses which are in harmony with the general purpose and intent of 4

the ordinance or by-law, and shall be subject to general or specific 5

provisions set forth therein; and such permits may also impose 6

conditions, safeguards and limitations on time or use. 7

Zoning ordinances or by-laws may also provide for special permits 8

authorizing increases in the permissible density of population or 9

intensity of a particular use in a proposed development; provided that ~10

the petitioner or applicant shall, as a condition for the grant of said 11

permit, provide certain open space, housing for persons of low or 12

moderate income, traffic or pedestrian improvements, installation of 13

solar energy systems, protection for solar access, or other amenities. 14

Such zoning ordinances or by-laws shall state the specific improve- 15

ments or amenities or locations of proposed uses for which the special 16

permits shall be granted, and the maximum increases in density of 17

population or intensity of use which may be authorized by such 18

special permits. 19

Zoning ordinances or by-laws may provide that special permits may 20

be granted for multi-family residential use in nonresidentially zoned 21

areas where the public good would be served and after a finding by 22

the special permit granting authority, that such nonresidentially 23

zoned area would not be adversely affected by such a residential use, 24

and that permitted uses in such a zone are not noxious to a multi- 25

family use. 26
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Zoning ordinances or bylaws may also provide that cluster aevelop- 27

ments or planned unit developments shall be permitted upon the 28

issuance of a special permit. 29

“Cluster development” means a residential development in which 30

the buildings and accessory uses are clustered together into one or 31

more groups separated from adjacent property and other groups 32

within the development by intervening open land. A cluster develop- 33

ment shall be permitted only on a plot of land of such minimum size 34

as a zoning ordinance or by-law may specify which is divided into 35

building lots with dimensional control, density and use restrictions of 36

such building lots varying from those otherwise permitted by the 37

ordinance or by-law and open land. Such open land when added to 38

the building lots shall be at least equal in area to the land area 39

required by the ordinance or by-law for the total number of units or 40

buildings contemplated in the development. Such open land may be 41

situated to promote and protect maximum solar access within the 42

development. Such open land shall either be conveyed to the city or 43

town and accepted by it for park or open space use, or be conveyed to 44

a non-profit organization the principal purpose of which is the conser- 45

vation of open space, or to be conveyed to a corporation or trust 46

owned or to be owned by the owners of lots or residential units within 47

the plot. If such a corporation or trust is utilized, ownership thereof 48

shall pass with conveyances of the lots or residential units. In any 49

case where such land is not conveyed to the city or town, a restriction 50

enforceable by the city or town shall be recorded providing that such 51

land shall be kept in an open or natural state and not be built, for 52

residential use or developed for accessory uses such as parking or 53

roadway. 54

“Planned unit development” means a mixed use development on a 55

plot of land containing a minimum of the lesser of sixty thousand 56

square feet or five times the minimum lot size of the zoning district, 57

but of such larger size as an ordinance or by-law may specify, in 58

which a mixture of residential, open space, commercial, industrial or 59

other uses and a variety of building types are determined to be 60

sufficiently advantageous to render it appropriate to grant special 61

permission to depart from the normal requirements of the district to 62

the extent authorized by the ordinance or by-law. Such open space, if 63

any, may be situated to promote and protect maximum solar access 64

within the development. 65
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Zoning ordinances or by-laws may also provide for the use of 66

structures as shared elderly housing upon the issuance of a special 67

permit. Such zoning ordinances or by-laws shall specify the maxi- 68

mum number of elderly occupants allowed, not to exceed a total 69

number of six, any age requirements and any other conditions deemed 70

necessary for the special permits to be granted. 71

Zoning ordinances or by-laws may provide that certain classes of 72

special permits shall be issued by one special permit granting authori- 73

ty and others by another special permit granting authority as provid- 74

~ in the ordinance or by-law. Such special permit granting authority 75

shall adopt and from time to time amend rules relative to the issuance 76

of such permits, and shall file a copy of said rules in the office of the 77

city or town clerk. Such rules shall prescribe a size, form, contents, 78

style and number of copies of plans and specifications and the ‘79

procedure for a submission and approval of such permits. 80

Zoning ordinances or by-laws may provide for associate members of 81

a planning board when a planning board has been designated as a 82

special permit granting authority. One associate member may be 83

authorized when the planning board consists of five members, and 84

two associate members may be authorized when the planning board 85

consists of more than five members. A city or town which establish- 86

es the position of associate member shall determine the procedure for 87

filling such position. If provision for filling the position of associate 88

member has been made, the chairman of the planning board may 89

designate an associate member to sit on the board for the purposes of 90

acting on a special permit application, in the case of absence, inability 91

to act, or conflict of interest, on the part of any member of the 92

planning board or in the event of a vacancy on the board. 93

Each application for a special permit shall be filed by the petitioner 94

with the city or town clerk and a copy of said application, including 95

the date and time of filing certified by the city or town clerk, shall be 96

filed forthwith by the petitioner with the special permit granting 97

authority. The special permit granting authority shall hold a public 98

hearing, for which notice has been given as provided in section eleven, 99

on any application for a special permit within sixty-five days from the 100

date of filing of such application; provided, however, that a city 101

council having more than five members designated to act upon such 102

application may appoint a committee of such council to hold the public 103

hearing. The decision of the special permit granting authority shall 104
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be made within ninety days following the date of such public hearing. 105

The required time limits for a public hearing and said action, may be 106

extended by written agreement between the petitioner and the special 101

permit granting authority. A copy of such agreement shall be filed in 108

the office of the city or town clerk. A special permit issued by a 109

special permit granting authority shall require a two-thirds vote of 110

boards with more than five members, a vote of at least four members 111

of a five member board, and a unanimous vote of a three member 112

board. 113

Failure by the special permit granting authority to take final action 114

within said ninety days or extended time, if applicable, shall be 115

deemed to be a grant of the special permit. The petitioner who seeks 116

such approval by reason of the failure of the special permit granting 117

authority to act within such time prescribed, shall notify the city or 118

town clerk, in writing within fourteen days from the expiration of said 119

ninety days or extended time, if applicable, of such approval and that 120

notice has been sent by the petitioner to parties in interest. The 121

petitioner shall send such notice to parties in interest by mail and each 122

such notice shall specify that appeals, if any, shall be made pursuant 123

to section seventeen and shall be filed within twenty days after the 124

date the city or town clerk received such written notice from the 125

petitioner that the special permit granting authority failed to act 126

within the time prescribed. After the expiration of twenty days 127

without notice of appeal pursuant to section seventeen, or, if appeal 128

has been taken, after receipt of certified records of the court in which 129

such appeal is adjudicated, indicating that such approval has become 130

final, the city or town clerk shall issue a certificate stating the date of 131

approval, the fact that the special permit granting authority failed to 132

take final action and that the approval resulting from such failure has 133

become final, and such certificate shall be forwarded to the petitioner. 134

The special permit granting authority shall cause to be made a 135

detailed record of its proceedings, indicating the vote of each member 136

upon each question, or if absent or failing to vote, indicating such 137

fact, and setting forth clearly the reason for its decision and of its 138

official actions, copies of all of which shall be filed within fourteen 139

days in the office of the city or town clerk and shall be deemed a 140

public record, and notice of the decision shall be mailed forthwith to 141

the petitioner, applicant or appellant, to the parties in interest desig- 142

nated in section eleven, and to every person present at the hearing 143
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who requested that notice be sent to him and stated the address to 144

which such notice was to be sent. Each such notice shall specify that 145

appeals, if any, shall be made pursuant to section seventeen and shall 146

be filed within twenty days after the date of filing of such notice in 147

the office of the city or town clerk. 148

Zoning ordinances or by-laws shall provide that a special permit 149

granted under this section shall lapse within a specified period of 150

time, not more than two years, which shall not include such time 151

required to pursue or await the determination of an appeal referred to 152

in section seventeen, from the grant thereof, if a substantial use 153

thereof has not sooner commenced except for good cause or, in the 154

case of permit for construction, if construction has not begun by such 155

date except for good cause. 156

Zoning ordinances or by-laws shall also provide that uses, whether 157

or not on the same parcel as activities permitted as a matter of right, 158

accessory to activities permitted as a matter of right, which activities 159

are necessary in connection with scientific research or scientific 160

development or related production, may be permitted upon the is- 161

suance of a special permit provided the granting authority finds that 162

the proposed accessory use does not substantially derogate from the 163

public good. 164

A hazardous waste facility as defined in section two of chapter 165

twenty-one D shall be permitted to be constructed as of right on any 166

locus presently zoned for industrial use pursuant to the ordinances 167

and by-laws of any city or town provided that all permits and licenses 168

required by law have been issued to the developer and a siting 169

agreement has been established pursuant to sections twelve and 170

thirteen of chapter twenty-one D, provided however, that following 171

the submission of a notice of intent, pursuant to section seven of 172

chapter twenty-one D, a city or town may not adopt any zoning 173

change which would exclude the facility from the locus specified in 174

said notice of intent. This section shall not prevent any city or town 175

from adopting a zoning change relative to the proposed locus for the 176

facility following the final disapproval and exhaustion of appeals for 177

permits and licenses required by law and by chapter twenty-one D. 178

A facility, as defined in section one hundred and fifty A of chapter 179

one hundred and eleven, which has received a site assignment pursu- 180

ant to said section one hundred and fifty A, shall be permitted to be 181
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constructed or expanded on any locus zoned for industrial use unless 182

specifically prohibited by the ordinances and by-laws of the city or 183

town in which such facility is proposed to be constructed or expanded, 184

in effect as of July first, nineteen hundred and eighty-seven; provid- 185

ed, however, that all permits and licenses required by law have been 186

issued to the proposed operator. A city or town shall not adopt an 187

ordinance or by-law prohibiting the siting of such a facility or the 188

expansion of an existing facility on any locus zoned for industrial use, 189

or require a license or permit granted by said city or town, except a 190

special permit imposing reasonable conditions on the construction or 191

operation of the facility, unless such prohibition, license or permit was 192

in effect on or before July first, nineteen hundred and eighty-seven; 193

provided, however, that a city or town may adopt and enforce a 194

zoning or non-zoning ordinance or by-law of general application that 195

has the effect of prohibiting the siting or expansion of a facility in the 196

following areas: recharge areas of surface drinking water supplies 197

as shall be reasonably defined by rules and regulations of the depart- 198

ment of environmental protection, areas subject to section forty of 199

chapter one hundred and thirty-one, and the regulations promulgated 200

thereunder; and areas within the zone of contribution of existing or 201

potential public supply wells as defined by said department. No 202

special permit authorized by this section may be denied for any such 203

facility by any city or town; provided, however, that a special permit 204

granting authority may impose reasonable conditions on the construc- 205

tion or operation of the facility, which shall be enforceable pursuant 206

to the provisions of section seven. 207

41:8IBB. Appeal to superior court; counsel; costs; speedy trial; surety or

bond.

Section 8IBB. Any person, whether or not previously a party to 1

the proceedings, or any municipal officer or board, aggrieved by a 2

decision of a board of appeals under section eighty-one Y, or by any 3

decision of a planning board concerning a plan of a subdivision of 4

land, or by the failure of such a board to take final action concerning 5

such a plan within the required time, may appeal to the superior court 6

for the county in which said land is situated or to the land court 7

pursuant to the provisions of clause (k) of section one of chapter one 8

hundred and eighty-five; provided, that such appeal is entered within 9
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twenty days after such decision has been recorded in the office of the 10

city or town clerk or within twenty days after the expiration of the 11

required time as aforesaid, as the case may be, and notice of such 12

appeal is given to such city or town clerk so as to be received within 13

such twenty days. The court shall hear all pertinent evidence and 14

determine the facts, and upon the facts so determined, shall annul 15

such decision if found to exceed the authority of such board, or make 16

such other decree as justice and equity may require. The foregoing 17

remedy shall be exclusive, but the parties shall have all rights of 18

appeal and exceptions as in other equity cases. 19

A city or town may provide any municipal officer or board with 20

legal counsel for appealing, as provided in this section, a decision of a 21

board of appeals or a planning board and for taking such other 22

subsequent action as parties in other equity cases are permitted to 23

take. 24

Costs shall not be allowed against the planning board or board of 25

appeals unless it shall appear that such board acted with gross 26

negligence or in bad faith. 27

The court shall require nonmunicipal appellants to post a surety or 28

cash bond in a sum of not less than two thousand nor more than 29

fifteen thousand dollars to secure the payment of any costs incurred 30

by the appellee as a result of the appeal of a decision approving a ~31
subdivision plan if it appears to the court that said appellant or 32

appellants acted in bad faith or with malice in making the appeal to 33

the court. 34

All issues in any proceeding under this section may be advanced for 35

speedy trial over other civil actions and proceedings. 36

41:81D. Master plan; economic development supplement.

Section 81D. A planning board established in any city or town 1

under section eighty-one A shall make a master plan of such city or 2

town or such part or parts thereof as said board may deem advisable 3

and from time to time may extend or perfect such plan. 4

Such plan shall be a statement, through text, maps, illustrations or 5

other forms of communication, that is designed to provide a basis for 6

decision making regarding the long-term physical development of the 7
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municipality. The comprehensive plan shall be internally consistent in 8

its policies, forecasts and standards, and shall include the following 9

elements: 10

(1) Goals and policies statement which identifies the goals and 11

policies of the municipality for its future growth and development. 12

Each community shall conduct an interactive public process, to deter- 13

mine community values, goals and to identify patterns of development 14

that will be consistent with these goals. 15

(2) Land use plan element which identifies present land use and 16

designates the proposed distribution, location and inter-relationship of 17

public and private land uses. This element shall relate the proposed 18

standards of population density and building intensity to the capacity 19

of land available or planned facilities and services. A land use plan 20

map illustrating the land use policies of the municipality shall be 21

included. 22

(3) Housing element which identifies and analyzes existing and 23

forecasted housing needs and objectives including programs for the 24

preservation, improvement and development of housing. This ele- 25

ment shall identify policies and strategies to provide a balance of local 26

housing opportunities for all citizens. 27

(4) Economic development element which identifies policies and 28

strategies for the expansion or stabilization of the local economic base 29

and the promotion of employment opportunities. 30

(5) Natural and cultural resources element which provides an 31

inventory of the significant natural, cultural and historic resource 32

areas of the municipality, and policies and strategies for the protec. 33

tion and management of such areas. 34

(6) Open space and recreation element which provides an inventory 35

of recreational and resources and open space areas of the municipali- 36

ty, and policies and strategies for the management and protection of 37

such resources and areas. 38

(7) Services and facilities element which identifies and analyzes 39

existing and forecasted needs for facilities and services used by the 40

public. 41

(8) Circulation element which provides an inventory of existing 42

and proposed circulation and transportation systems. 43
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(9) Implementation program element which defines and schedules 44

the specific municipal actions necessary to achieve the objectives of 45

each element of the master or study plan. Scheduled expansion or 46

replacement of public facilities or circulation system components and 47

the anticipated costs and revenues associated with accomplishment of 48

such activities shall be detailed in this element. This element shall 49

specify the process by which the municipality’s regulatory structures 50

shall be amended so as to be consistent with the master plan. 51

Such plan shall be made, and may be added to or changed from time 52

to time, by a majority vote of such planning board and shall be public 53

record. The planning board shall, upon completion of any plan or 54

report, or any change or amendment to a plan or report produced 55

under this section, furnish a copy of such plan or report or amend- 56

inent thereto, to the division of municipal development, office of local 57

and regional planning of the executive office of communities and 58

development. 59

A city or town which has an established master or study plan under 60

section eighty-one A and applies for a state grant from the common- 61

wealth shall prepare and keep on file within such city or town an 62

economic development supplement; provided, however, that such city 63

or town shall not be required to prepare such supplement if such city 64

or town has a supplement on file. Such supplement shall be at least 65

one page in length and shall contain the goals of the city or town with 66

respect to industrial or commercial development, affordable housing, 67

and preservation of parks and open space. 68

41:81P. Approval of plans not subject to subdivision control law; procedure.

Section 81P. Any person wishing to cause to be recorded a plan of 1

land situated in a city or town in which the subdivision control law is 2

in effect, who believes that his plan does not require approval under 3

the subdivision control law, may submit his plan to the planning board 4

of such city or town in the manner prescribed in section eighty-one T, 5

and, if the board finds that the plan does not require such approval, it 6

shall forthwith, without a public hearing, endorse thereon or cause to 7

be endorsed thereon by a person authorized by it the words “approval 8

under the subdivision control law not required” or words of similar 9

import with appropriate name or names signed thereto, and such 10

endorsement shall be conclusive on all persons. Such endorsement 11

shall not be withheld unless such plan shows a subdivision. If the 12
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board shall determine that in its opinion the plan requires approval, it 13

shall within twenty-one days of such submittal, give written notice of 14

its determination to the clerk of the city or town and the person 15

submitting the plan, and such person may submit his plan for approv- 16

al as provided by law and the rules and regulations of the board, or he 17

may appeal from the determination of the board in the manner 18

provided in section eighty-one BB. If the board fails to act upon a 19

plan submitted under this section or fails to notify the clerk of the 20

city or town and the person submitting the plan of its action within 21

twenty-one days after its submission, it shall be deemed to have 22

determined that approval under the subdivision control law is not 23

required, and it shall forthwith make such endorsement on said plan, 24

and on its failure to do so forthwith the city or town clerk shall issue 25

a certificate to the same effect. The plan bearing such endorsement 26

or the plan and such certificate, as the case may be, shall be delivered 2’7

by the planning board, or in case of the certificate, by the city or town 28

clerk, to the person submitting such plan. The planning board of a 29

city or town which has authorized any person, other than a majority 30

of the board, to endorse on a plan the approval of the board or to 31

make any other certificate under the subdivision control law, shall 32

transmit a written statement to the register of deeds and the recorder ~

of the land court, signed by a majority of the board, giving the name 34

of the person so authorized. 35

The endorsement under this section may include a statement of the 36

reason approval is not required. 37

81:8. Construction of state highways; advertising for proposals.

Section 8. The department, when about to construct a state high- 1

way, shall advertise in two or more newspapers published in each 2

county in which the highway lies, and in three or more daily newspa- 3

pers published in Boston, for sealed proposals for the construction of 4

such highway, stating the time and place for opening such proposals, 5

and reserving the right to reject any and all proposals. If a proposal 6

is satisfactory, the department, with the approval of the governor and 7

council, shall make a contract in writing on behalf of the common- 8

wealth for such construction. After the proposals have been accepted 9

or rejected they shall be kept by the department, and shall be open to 10

public inspection for three years, and may then be destroyed by the 11
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department. The department may, in the same manner and under the 12

same conditions, contract for the grading of a state highway or for 13

furnishing labor, materials or any other element in its construction. 14

The construction of all state highways shall be under the supervision 15

and subject to the approval of the department and in accordance with 16

plans and specifications furnished by it, and shall be fairly appor- 17

tioned by the department among the different counties. 18

240:1IA. Municipal zoning ordinances, etc.; petition for judicial determina

tion of validity.

Section 14A. The owner of a freehold estate in possession in land 1

may bring a petition in the land court against a city or town wherein 2

such land is situated, which shall not be open to objection on the 3

ground that a mere judgment, order or decree is sought, for determi- 4

nation as to the validity of a municipal ordinance, by-law or regula- 5

tion, passed or adopted under the provisions of chapter forty A or 6

under any special law relating to zoning, so called, which purports to 7

restrict or limit the present or future use, enjoyment, improvement or 8

development of such land, or any part thereof, or of present or future 9

structures thereon, including alterations or repairs, or for det.ermina- 10

tion of the extent to which any such municipal ordinance, by-law or 11

regulation affects a proposed use, enjoyment, improvement or devel- 12

opment of such land by the erection, alteration repair of structures 13

thereon or otherwise as set forth in such petition. The right to file 14

and prosecute such a petition shall not be affected by the fact that no 15

permit or license to erect structures or to alter, improve or repair 16

existing structures on such land has been applied for, nor by the fact 17

that no architects’ plans or drawings for such erection, alteration, 18

improvement or repair have been prepared. The court may make 19

binding determinations of right interpreting such ordinances, by-laws 20

or regulations whether any consequential judgment or relief is or 21

could be claimed or not. 22



Acton Conservation Conmission

Town Hall

472 Main Street

Acton, MA 01720

Re: Amtrak 1994 vegetation control program.

Dear ConTnissjon Metthers:

Enclosed is Amtrak’s 1994 Yearly Operational Plan prepared in accordance

with the Massachusetts Rights-of-Way Management Regulations (333 CMR

11.00). In the plan is a nap of the affected rights-of-way which

indicates the location of private drinking water supply wells. Please

notify Reid H. Potter Associates and the Department of Food and

Agriculture of any omissions from the nap.

The herbicide application as proposed in the 1994 Yearly Operational
Plan is scheduled to take place between 10 July and 31 July 1994. The

location of the signs narking the limited and no—spray zones will be

verified prior to the application. Please call Reid H. Potter

Associates with any questions about this plan. Thank you for your

assistance and cooperation.

Very truly yours,

Wa~eXfet”~~
Associate Engineer

Enclosure

cc: Board of Health

Board of Se1ectn~n

Dennis Guastalli DFA

13 April 1994

REID H. PO1TER ASSOCIATES, INC.

103 SOUTh FREEPORT ROAD

FREEPORTI MAINE 04032

TEL. 207-865-4~

FAX 207865-3681

I,

APR 2 0 1994

i

• &3. &5-,~F
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Yearly Operational Plan

1994

AMTRAK NATIONAL RAILROAD PASSENGER C0RP0R~.TION

COMMUTER RAIL SYSTEM

NORTHEAST CORRIDOR

SPRINGFIELD LINE

2000 Market Street

Philadelphia, Pennsylvania 19103

ABSTRACT:

• This Yearly Operational Plan (YOP) describes the vegetation management operations for

the Railroad’s rights-of-way (ROW) scheduled for vegetation maintenance during this

calendar year in compliance with the Commonweaith of Massachusetts ROW Management
Regulations 333 CMR 11.00.

This YOP is a companion document to the Vegetation Management Plan tVMP~ which nas been

approved by the Depanment of Food and Agriculture.



INTRODUCTION

Both Federal and State laws require railroads to manage vegetation to help insure the safe

passage of people, material, and goods.

The Code of Federal Regulations mandates the safety of the railroad must be guaranteed by

regular inspection and maintenance. Vegetation must be controlled so that it does net become

a fire hazard, dces not interfere with visibility, or impede direct visual inspecticns of the track

structure. Vegetation must also be managed to allow for proper drainage of the track and ballast

structure, to prevent tree and branch damage to cargo and to provide safe footing and wcrking
conditions for trackside personnel. Vegetation growing along side the rails can prevent etfective

and adequate braking, especially in emergency situations.

The purpose of 333 CMR 11.00, Rights of Way Management, is to promote the implementation
of Integrated Pest management techniques and to establish standards, requirements, and

procedures necessary to minimize the risk of unreasonable adverse effects on human health and

the environment associated with the use of herbicides to maintain rights-cf-way. These

regulations establish procedures which guarantee ample opportunity for public and municipal

agency review and input on right-of-way maintenance plans.

A Yearly Operational Plan or YOP must be submitted to the Department of Food and

Agriculture every year herbicides are intended for use to maintain Rights of Way. The YOP

provides a detailed prcgrarn for vegetation management for the year. This YCP is a ccrr~panicn
document to the Vegetation Management Plan ~VMP) approved by the Department. The VMP

~s the long term management plan for the railroad which describes the intended prc;ram fcr

vegetation control over a five year period.

Upon receipt ci this YOP, the Department publishes a notice in the E~vironmen~a~ Mcnitcr.

The applicant has provided a copy of the YOP and Environmental Monitor notice to :he Board

~f Health, Conservation Commission and the chief elected municipal official for the city or town

in which the herbicide treatment is proposed.

The Department allows a 45 day comment period on the proposed YOP beginning with

publication of the notice in the Environmental Monitor and receipt of the YOP and Environmental

Monitor notice by each municipality.

Public notification of herbicide application to the right of way is made by certified mail under

separate cover at least 21 days in advance of the treatment. Notice is made to the Department
of Food and Agriculture; the Mayor, City Manager or chairman of the Board of Se!ec:man; the

Board of Health; and the Conservation Commission of the municipality where the rght-cf-wav
iies.

Any comments on this YOP should be directed to the railroad contact person liste: en page
2.



MUNICIPALITIES WHERE TREATMENT DESCRIBED IN THIS YOP WILL BE MADE.

~CtOfl Maiden

Andover Manchester

Attleboro Mansfield

~yer Medford

Bellingharfl Melrose

Belmont Milford

Beverly Milton

Billerica Needham

Boston Norfolk

Boxborough North Andover

Cambridge Norwood

Canton Reading

Chelsea Revere

Concord Rockport
Dedharn Salem

Everett Saugus

Fitchburg Sharon

Foxboro Shirley

Franklin Somerville

Gloucester Springfield
Hamilton Stoughton
Haverhill Swampscott

Hopedale TewksburY

Ipswich Wakefield

Lawrence Walpole

Leominster Waltham

Lincoln ‘wenham

Littleton Weston

LongrneadoW Westwood

Lowell Wilmington

Lunenburg Winchester

Lynn Woburn
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I. THE COMPANY WHICH WILL PERFORM ANY HERBICIDE TREATMENT

This company or contractor will perform the hebic~de treatment. Applicators are cer~ed by the

~epartment of Food and Agriculture in the applicator category Right of Way Pest Cc~ttoI.

Company Name RWC, Inc.

Lockhouse Road

P.O. Box 876

Address Westfield, MA 01086

Telephone # (413) 562—5681

Contact Person(s) John B. Roy

II. iNDiVIDUAL REPRESENTING APPUCANT AND SUPERViSiNG THE YOP

individual supervising execution of the YOP and representing the raiircad.

Name and Title Mr. Eli !vlistovic’n, Assistant Division Eng~eer
Amtrak Engineering Department
32 Cobble Hill Road

Address Somerville, MA 02143

Phone Number (617) 722—3619
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III. HERBICIDES PROPOSED INCLUDING APPLICATION RATES, CARRIERS,

ADIJUVANTS, AND APPLICATION TECHNIQUES

Weed Control Herbicide Proaram for the Roadbed

The post-emergent herbicide program is aimed primarily toward keeping theballast section

and shoulder1 yards, switches, signals, and highway grade crossings weed free. Areas

scheduled for weed control treatments have been inspected for density of target vegetation to

determine appropriate control methods. Herbicide Fact Sheets for the herbicides proposed are

found in Appendix A.

Location Herbicide(s) Caniers or Adjuvants Application Applicaticn flate

Technique

Sensitivearea

butferzone
Roundup
Escort ‘

More

Foliar

Foliar

Foliar

3 ats/acre
1/2 oz/acre
2-4 oz/acre

Non-sensitive

areas Roundup
Escort

More

.

Foliar

Foliar

Foliar

3 qts/acre
1/2 oz/acre
2-4 oz/acre

3 qts/acre
1/2 oz/acre
2-4 oz/acre

Touch~~p
appicatiens

Roundup
Escort

More

Foliar

Foliar

Foliar

Brush Cor.trcl Procram For Areas Adjacent To The Rcadbed

The brush control program is designed to prevent the regrowth of trees and ct~er wocdy
vegetation in areas adjacent to the roadbed. Areas scheduled for brush control treatments are

limited to target vegetation which obscures visibility or interferes with railroad signs, signals, or

communication wires. Herbicide Fact Sheets for herbicides proposed may be found ~n Appendix
A.

Location Herbicide(s) Carriers or Adjuvants Application
Technique

Application Rate

Non-sensitive

areas

None

Touch-up

applications None

2



VI. FLAGGiNG METHODS TO DESIGNATE SENSITIVE AREAS ON THE ROW

Sensitive areas are defined in the Rights-Of-Way Management Regulations(333 CMR 1 1 .02)
as those areas within the ROW in which pubiic health, environmental, or agricultural concerns

warrant special pcotecticn to further minimize risks of unreasonable adverse effects. These

include but are not limited to the following:

• Within the primary recharge area of a public drinking water supply well.

• Within 400 feet of any surface water used as a public water supply.
• Within 100 feet of any identified private drinking water supply.
• Within 100 feet of any standing or flowing water.

• Within 100 feet of any inhabited or agricultural area.

• Within 100 feet of any wetlands.

No-sorav areas are those in which herbicide spraying is prohibited. It includes track within

400 feet of a public water supply wellhead, 100 feet from a public surface water supply, a 50 foot

radius around a private well, and 10 feet from the edge of standing or flowing water or wetlands.

Limited-sorav areas are those in which spraying is restricted to one annual application of an

herbicide through low pressure foUar techniques. This includes track between 10 and 100 feet

from the edge of standing or flowing water or wetlands. Lengths of track within the primary
recharge area around a public water supply we!lhead, between 100-400 feet from the edge of a

public surface water supply, and between 50 and 100 foot radius around a public well, spraying
is restricted to one application every other year of an herbicide through low pressure foliar

techniques.

Non-sensitive areas which are upland areas and/or lengths of track without proximate sensitive

areas do not require specific precautions or herbicide restrictions.

Sensitive areas, no-spray areas, limited-spray areas and ncn-sensitive areas wiU be rrarked at

their bcundaries with permanent ccicr-coded markers. Sensitive areas considered to be

identifiable in the field (i.e. agricultural and inhabited ares) will not be marked. The markers wiil

be one or any ccmbinaticn of the following:

• cclor-coded signs attached to posts
• color-coded signs attached to the railroad ties

• color-coded painted rail sections

Sensitive and non-sensitive areas will be designated by the following color-codes:

• white non-sensitive areas

• blue sensitive area in which a minimum of 12 months shall elapse between herbicide

applications

• yellow no spray zone

• double blue sensitive areas in which a minimum of 24 months
shall elapse between herbicide applications

S



Vii. PROCEDURES AND LOCATiONS FOR HANDLiNG, MiXiNG AND LOADING OF

HERBICIDE CONCENTRATES

The herbicide applicationcrew will wear protective clothing and personal safety equipment
when mixing, handling, loading or applying herbicide, including standard work clothing or cover

alls, work gloves and work boots. Latex or nitriie rubber gloves, as well as eye goggles are

recommended to be worn during mixing of herbicide concentrate as ARSENAL and ROUNDUP

herbicides may cause mild eye and skin irritations.

Mixing and use of herbicide shall be consistent with the labeling instructions included on the

packaging. The herbicide mix will be prepared from herbicide concentrate and water. n

compliance with the regulations, the handling, mixing and/or loading if this material will not occur

within 100 feet of any Sensitive Area. Wherever and whenever possible, the herbicide applicator
will prepare the herbicide mix on non-porous surfaces, such as pavement or concrete.

Sources of Water and Safeauards to Prevent Contamination

Water used for herbicide mix will be obtained from hydrants and freshwater sources. During
the herbicide mix preparations and during herbicide application, strict adherence to the following
safeguards will be maintained:

1) Water wifi be obtained using hoses equipped with anti-siphon devises to eliminate herbicide

backflow.

a) Hoses used to extract water from waterbodies will be equipped with two such devises:

one will be found directly behind the mouth of the hose and another will be at the

coupling which joins the hose to the mix tank.

b) Hcses used to extract water from the hydrant will utilize the same setup as described

above, except that a third anti-siphon device will be found within the coupiing ~ci~irg The

hose to the hydrant.

2) The herbicide concentrate will not be added to the tank until the water has been obtained and

the application apparatus is at least 100 feet outside a Sensitive Area.

Disoosal of Herbicidal Wastes

Disposal of all herbicidat wastes will be the responsibility of the licensed applicator. It is the

applicator’s responsibility to ensure that such disposal will be carried out in an environmentally
sensitive manner, in compliance with all Federal and State regulations and guidelines.

6



V. HERBICIDE APPLICATION TECHNIQUES AND ALTERNATIVE CONTROL

PROCEDURES

Herbicide application within the Railroad ROW will be preformed using Icw ~e~ure

application from a specialized high rail track equipped with a spray boom. Tnis method is

suitable for application within the buffer zone, or restricted acolication zone~ of sensitive areas,

as defined in 333 CMR 11 .04. The spray vehicle is equipped with spray nozzles and ccntrols to

allow for treatment of the entire roadbed, or to selectively treat individual sections of ‘.n~ ballast

and ballast shoulders. Within sensitive areas, a ‘container” will be used to catch any accidental

dripping of herbicide. It is a trough-shaped apparatus mounted just behind and above the boom,

and will be hydraulically lowered to sit underneath the spray nozzles while the vehicle is traveling
through areas where herbicide spraying is prohibited.

In order to assist in rapid identification of sensitive areas in the field, a pilot v~~!e will

proceed approximately 1/4 mile ahead of the applicator vehicle in order to signal ahead the

location of sensitive areas

In order to provide greater mobility and decrease the amount of time required to appy the

herbicide mixture in the railroad yard areas, a vehicle equipped with hoses will be used in these

areas. In compliance with the Regulations for herbicide application in Sensitive Areas, the spray

pressure from the hoses will not exceed 60 psi.

ALTERNATIVE CONTROL PROCEDURES

•No alternative vegetation control methods are feasible within the track areas cf the ROW. No

vegetation control is proposed in ballast areas where herbicide use is prohibited. Areas not

treated cr prohibited from herbicide applicaticn will be maintained mechanically and manually.

Touch-uo technicues controls any target vegetation within the ballast that may have been

missed or not treated during the initial phase. Control of vines and other vegetaticn :hat might
creep onto the ballast from roots growing outside the original treatment boundar;es can be

managed as a selective, foliage, or spot spray. No more than 10% of the initially ident~ied target
vegetation on the ROW in any municipality may be treated during a tcuch-up applicaticn and the

total amount of herbicide applied in any one year shall not exceed the limits spec~ed by the

label of YOP per 11 .03(8)(C)].

3



V. IDENTIFICATION OF TARGET VEGETATION

Whenever and wherever possible an integrated approach to vegetation management w,il be

implemented by encouraging plant communities that hinder the growth of target vegetat~cn. Prior

to a herbicide application, a review will be made noting location, density, and type of vegetation
present. This information will be used to develop a herbicide application program. that will be

effectivô against target vegetation and minimize the amount of herbicide used.

All vegetation growing in the ballast and ballast shoulder; in yards; and around switches,

signals, signs and highway grade crossings is considered target vegetation and must be

controlled so that it does not:

a) become a fire hazard to track-carry structures;

b) obstruct visibility of railroad signs and signals;
C) interfere with railroad employees preforming normal trackside duties;

d) prevent proper functioning of signal and communication lines; and

e) prevent railroad employees from visually inspecting moving equipment from their normal

duty stations.

Woody vegetation growing in areas adjacent to the shoulder wiil be managed to promote the

growth of low growing shrubs. Targeted woody vegetation will be that which has the potential
to block visibility or invade the roadbed and/or overhead communication lines. Target vegetation
will include but not be limited to the following:

Ailantus Black Walnut Honey Locust

American Basswood Buckihorn Maple
American Beech Butternut Northern Cataica

American Hcrnbeam Cherry Cak

Apple Eastern Horphornbeam Pine

Ash Eastern Redcedar Poplar
Aspen Em Sassafras

Birch Flowering Dogwood Shadbrush

Black Locust Hawthorn Spruce
Black Tupelo Hickory Sumac

4



VIII. EMERGENCY CONTACTS

In the event of a spill or emergency, information on safety precautions and cleanup prccedures

may be gathered from the following sources:

Herbicide Label

Herbicide Fact Sheet

Herbicide Material Safety Data Sheet

Herbicide Manufacturer

DuPont (800) 424-9300

Monsanto (31 4) 694-4000

Massachusetts Pesticide Bureau (617) 727-3020

Massachusetts Department of Environmental Protection (61 7) 292-5500

Chemtrec (800) 424-9300

EPA Pesticide Hotline (800) 858-7378

Massachusetts Poison Control Center (800) 682-9211

Local Community Chief of Police
______________

Acton 508—263—2911
i~ndover 508-~i75-0411
Attleboro 508—222—9614

~yer 508-772-8200

Bellingham 508—966—1515
Belmont 617—484~—1212
Beverly 508-922-1212
Billerica 508—667—1212
Boston 617—247—4200

Boxborough 508-263-3000

Cambridge 617-349—3300
Canton 617—828—1212
Chelsea 617—884—1212
Concord 508-369-7400
Dedham 617—326—1212
Everett 617—389—2120
Fitchburg 508—345—4355
Foxboro 508—543—4343
Franklin 508-528-1212
Gloucester 508—283—1212
Hamilton 508—468—1212
Haverhill 508—373-1212

Hopedale 508—473-8444

Ipswich 508—356-4343

Continued on next page.
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Lawrence

Leomins ter

Lincoln

Littleton

Longmeadow
Lowell

Lunenburg
Lynn
Maiden

Manchester

Mansfield

Med ford

Meirose

Milford

Milton

Needham

Norfolk

North Andover

Norwood

Reading
Revere

Rockport
Salem

Saugus
Sharon

Shirley
Somerville

Springfield
S tough ton

Swampscott
Tewk s bury
Wakefield

Walpoie
Waltham

Wenham

Weston

Wes ‘twood

Wilmington
Winchester

Woburn

508-686—6163
508—534—4383
617—259—8113
508—952—2316
413—567—3311
508—937—3200
508—582—4531
617—595—2000
6 i7—322—1212
508—526—212
508—261—7300
61.7—395—1212
617—665—i212
508—473—1 113

617—698—3800
617—444—1212
508—528—3232
508—683—3168
617—762—6888
617—944—1212
617—284—1212

508—546—3444
508—744—i212
617—233—1212
617—784—5300

508—425—4377
617—625—1600
413—787—6320
617—344—2424
617—595—1111
508—851—7373
617—245—1212
508—668—1095
617—893—3700
508-468-4000
617—893—4803
617—326—1903
508—658—3331
617—729—1214
617—933—1212
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APPENDICES

A. Herbicide Fact Sheets as approved by the Department

B. Maps locating the ROW and Sensitive areas not readily identifiable in the field.

Maps provided with the Yearly Operational Plan shall remain effective for the duration of the

YOP unless modified. Subsequent YOPs will contain any modifications to the maps made

during the previous year.

9



APPENDIX A

HERBICIDE FACT SHEETS



HERBICIDE FACT SHEET
MASSACHUSETTS DEPARTMENT OF FOOD & AGRICULTURE
100 Cambridge Street, Boston MA 02202 (617) 727-7712 August Schumacher Jr., Commissioner

GLYPHOSATE

Common Trade Name(s) Roundup, Rodeo, Accord

Chemical Name N—(phosphonomethyl)glycine-isopropylamine salt

CAS No. 1071-83-6

GENERAL INFORMATION

Glyphosate, n-phosphonomethyl glycine is a systemic, broad spectrum herbicide

effective against most plant species, including deeprootedperenial species,
annual and biennial species of grasses, sedges, and broadleafed weeds. The

major pathway for uptake in plants is through the foliage, however, some root

uptake may occur. The presence of surfactants and humidity increases the rate

of absorption of glyphosate by plants (15).

Foliarly applied glyphosate is readily absorbed and translocated from treated

areas to untreated shoot regions. The mechanism of herbicidal action for

glyphosate is believed to be inhibition of amino acid biosynthesis resulting in

‘a reduction of protein synthesis and inhibition of growth (10, 15, 101).

Glyphosate is generally formulated as the isopropylarnine salt in aqueous solu

tion (122). Of the three products containing glyphosate considered here,

Roundup is sold with a surfactant and Rodeo and Accord are mixed with surfac

tants prior to use (15). Glyphosate has been reviewed by US Forest Service

(15), FAO (122), and EPA 00W (51).

ENVIRONMENTAL FATE

Mobility

Glyphosate is relatively immobile in most soil environments as a result of its

strong adsorption to soil particles. Adsorption to soil particles and organic
matter begins almost immediately after application. Binding occurs with par

ticular rapidity to clays and organic matter (15). Clays and organic matter

saturated with iron and aluminum (such as in the Northeast) tend to absorb more

glyphosate than those saturated with sodiuii~ or calcium. The soil phosphate
level is the main determinant of the amount of glyphosate adsorbed to soil par

ticles. Soils which are low in phosphates will adsorb higher levels of glypho
sate (14, 15).

Glyphosate is classified as immobile by the Helling and Turner classification

system. In soil column leaching studies using aged (1 month) glyphosate,
leaching of glyphosate was said to be insignificant after 0.5 inches of water

per day for 45 days (14).

PUBLICATION #16,O76.~6-75~1O~89-c.R.
APPROV~ BY: RIC MURPHY, PURCHASING AG~!T



Persistence

It has been reported that glyphosate dissipates relatively rapidly when applied
to most soils (14). However, studies indicate that the soil half-life is

variable and dependent upon soil factors. The half-life of glyphosate in

greenhouse studies when applied to silty clay loam, silt loam, and sandy loam at

rates of 4 and 8 ppm was 3, 27 and 130 days respectively, independent of appli
cation rate (14). An average half-life of 2 months has been reported in field

studies for 11 soils (15).

Glyphosate is mainly degraded biologically by soil micro-organisms and has a

minimal effect on soil microflora (15). In the soil environment, glyphosate is

resistant to chemical degradation such as hydrolysis and is stable to sunlight
(15). The primary metabolite of glyphosate is aminomethyl phosphonic acid

(NIPA) which has a slower degradation rate than glyphosate (15). The per

sistence of AMPA is reported to be longer than glyphosate, possibly due to tighter
binding to soil (14). No data are available on the toxicity of this compound.

Glyphosate degradation by microorganisms nas been widely tested in a variety of

field and laboratory studies. Soil characteristics used in these studies have

included organic contents, soil types and pHs similar to those that occur in

Massachusetts (117).

Glyphosate degradation rates vary considerably across a wide variety of soil

types. The rate of degradation is correlated with microbial activity of the

soils and does not appear to be largely dependent on soil pH or organic content

(117). While degradation rates are likely temperature dependent, most reviews

of studies do not report or discuss the dependence of degradation rate on tem

perature. Mueller et al. (1981 cited in 117) noted that glyphosate degraded i

Finnish agricultural soils (loam and fine silt soils) over the winter months; a

fact which indicates that degradation would likely take place in similar soils

in the cool Massachusetts climate. Glyphosate half—lives for laboratory experi
ments on sandy loam and loamy sand, which are comon in Massachusetts, range up

to 175 days (117). The generalizations noted for the body of available results

are sufficiently robust to incorporate conditions and results applicable to

glyphosate use in Massachusetts.

TOXICITY REVIEW

Acute (Mamalian

Glyphosate has reported oral LD5Os of 4,320 and 5,600 mg/kg in male and female

rats (15,4). The oral L050s of the two major glyphosate products Rodeo and

Roundup are 5,000 and 5,400 mg/kg in the rat (15).

A~derma1 LD5O of 7,940 mg/kg has been determined in rabbits (15,4). There are

reports of mild dermal irritation in rabbits (6), moderate eye irritation in

rabbits (7), and possible phototoxicity in humans (9). The product involved in

the phototoxicity study was Tumbleweed marketed by Murphys Limited uK (9).
Maibach (1986) investigated the irritant and the photo irritant responses in

individuals exposed to Roundup (41% glyphosate. water, and surfactant); Pinesol

liquid, Johnson Baby Shampoo, and Ivory Liquid dishwashing detergent. The

conclusion drawn was that glyposate has less irritant potential than the Pinesol

or the Ivory dishwashing liquid (120).



Metabolism

Elimination of glyphosate is rapid and very little of the material is metabo

lized (6,106).

Subchronic/Chronic Studies (Man~alian

In subchronic tests, glyphosate was administered in the diet to dogs and rats at

200, 600, and 2,000 ppm for 90 days. A variety of toxicological endpoints were

evaluated with no significant abnormalities reported (15,10).

In other subchronic tests, rats received 0, 1,000, 5,000, or 20,000 ppm (57, 286,
1143 mg/kg) in the diet for 3 months. The no observable adverse effect level

(NOAEL) was 20,000 ppm (1,143 mg/kg) (115). In the one year oral dog study,

dogs received 20, 100, and 500 mg/kg/day. The no observable effect level

(NOEL) was 500 mg/kg (116).

Oncogenicity Studies

Several chronic carcinogenicity studies have been reported for glyphosate
including an 18 month, mouse study; and two year rat study. In the rat study,
the animals received 0, 30, 100 or 300 ppm in diet for 2 years. EPA has deter

mined that the doses in the rat study do not reach the maximum tolerated dose ~

(112) and replacement studies are underway with a high dose of 20,000 ppm (123).

The mice received 1000 5000 or 30,000 ppm for 18 months in their diets. These

studies were non-positive (112,109). There was a non-statistically significant
increase in a rare renal tumor (renal tubular adenoma (benign) in male mice (109).
The rat chronTE~itudy needs to be redone with a high dose to fill a partial data

gap (112). The EPA weight of evidence classification would be 0: not classified (51).

Mutagenicity Testing

Glyphosate has been tested in many short term mutagenicity tests. These include

7 bacterial (including Salmonella typhimurim and B. subtilis and I yeast strain

Sacchomyces cerevisiae as well as a mouse dominant lethal test and sister chro

rnatid exchange. The microbial tests were negative up to 2,000 mg/plate (15), as

were the mouse dominant lethal and the Chinese hamster ovary cell tests. EPA

considers the mutagenicity requirements for glyphosate to be complete in the

Guidance for the Registration of Pesticide Products containing glyphosate (112).



4.

Developmental Studies

The developmental studies that have been done using glyphosate include terato

genicity studies in the rat and rabbit, three generation reproduction studies in

the rat, and a reproduction study in the deer mouse. (15)

Rats were exposed to levels of up to 3,500 mg/kg/d in one rat teratology study.
There were no teratogenic effects ‘at 3,500 mg/kg/d and the fetotoxicity NOEL was

1,000 mg/kg/d. In the rabbit study’~a fetotoxicity NOEL was determined at 175

mg/kg/d and no teratogenic effects were observed at 10 or 30 rng/kg/d in one

study and 350 mg/kg/d in the other study (15). No effects were observed in the

deer mouse collected from conifer forest sprayed at 2 lbs active inaredient per

acre (15).

Tolerances & Guidelines

EPA has established tolerances for glyphosate residues in at least 75 agri
cultural products ranging from 0.1 ppm (most vegetables) to 200 ppm for animal

feed commodities such as alfalfa (8).

U.S. EPA Office of Drinking Water has released draft Health Advisories for

Glyphosate of 17.50 rng/L (ten day) and 0.70 mg/L (Lifetime)(51).

Avian

Two types of avian. toxicity studies have been done with glyphosate: ingestion in

adults and exposure of the eggs. The species used in the ingestion studies were

the mallard duck, bobwhite quail, and the adult hen (chickens). The 8 day
feeding LC5Os in the mallard and bobwhite are both greater than 4,640 ppm. In

the hen study, 1,250 mg/kg was administered twice daily for 3 days resulting in

a total dose of 15,000 mg/kg. No behavioral or microscopic changes were

observed- (15).

Invertebrates

A variety of invertebrates (mostly arthropods) and microorganisms from fresh

water, marine, and terrestrial ecosystems have been studied for acute toxic

effects of technical glyphosate as well as formulated Roundup. The increased

toxicity of Roundup compared with technical glyphosate in some studies indicates

that it is the surfactant (MONO 818) in Roundup that is the primary toxic agent
(117). Acute toxicity information may be sumarized as follows:

Glyphosate (technical): Acute toxicity ranges from a 48 hr EC5O for

midge larvae of 55 mg/L to a 96 hr 1L50 for the fiddler

crab of 934 mg/L (15).

Roundup: Acute toxicity ranges from a 48 hr EC5O for Daphnia of 3 mg/L
to a 96 hr LC5O for crayfish of 1000 mg/I (15).

Among the insects tested, the L050 for honeybees was 100 trg/bee 48 hours ater

either ingestion, or topical application of technical glyphosate and Roundup.
This level of experimental exposure is considerably in excess of exposure levels

that would occur during normal field applications (15).



Aquatic Species (Fish

Technical glyphosate and the formulation Roundup have been tested on various

fish species. Roundup is more toxic than glyphosate, and it is the s~rfactant

that is considered to be the primary toxic agent in Roundup:

Glyphosate (technical): Acute 96 hr LC5Os range from 24 mg/L for bluegill
(Dynamic test) to 168 mg/L for the harlequin fish (15).

Roundup: Acute lethal toxicity values range from a 96 hr LC5O for the

fathead minnow of 2.3 mg/L to a 96 hr TL5O for rainbow trout

of 48 mg/L (15).

Tests with Roundup show that the egg stage is the least sensitive fish life stage.
The toxicity increases as the fish enter the sac fry and early swim uo stages.

Higher test temperatures increased the toxicity of Roundup to fish, as did

nigher pH (up to pH 7.5). Above pH 7.5, no change in toxicity is observed.

Glypnosate alone is considered to be only slightly acutely toxic to fisn species
(LC5Os greater than 10 mg/I..), whereas Roundup is considered to be toxic to some

species of fish, having LCSOs generally lower than 10 rng/L (15,118).

SUMMARY

Glyphosate when used as recomended by the manufacturer, is unlikely to enter

watercourses through run-off or leaching following terrestrial application
(117). Toxic levels are therefore unlikely to occur in water bodies with normal

application rates and practices (118).

Glyphosate has oral L050s of 4,320 and 5,600 in male and female rats respec

tively. The elimination is rapid and very little of it is rnetabolizec. The.

NOAEL in rats was 20,000 ppm and 500 mg/kg/d in dogs. No teratogenic
effect was observed at doses up to 3,500 mg/kg/d and the fetotoxicity ‘~OELS Were

1,000 mg/kg/d in the rat and 175 mg/kg/d in the rabbit.

The evidence of oncogenicity in animals is judged as insufficient at this time

to permit classification of the carcinogenic potential of glyphosate. The compound
is not mutagenic.
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METSULFURON METHYL

Comon Trade Names Escort, Ally (2)

Chemical Name Methyl 2 (4-Methoxy-6-methyl-l,3,5-Triazifl-2-yl)
amino]carbonyl) amino] sulfonyl]benzoate] (9)

CAS NO. 74223-64-6

GENERAL INFORMATION

Metsulfuron methyl is a sulfonyl urea herbicide initially registered by E.I.

duPont deNemours in 1986. It is a foliar herbicide registered for use on wheat

and barley and non-cropland sites such as Right of Way (9).

ENVIRONMENTAL FATE

Mobility

Metsulfuron methyl is a relatively new herbicide. The studies reviewed here

have been provided by the registrant, E.I. duPont.

The soil water partion coefficients (kd) of Metsulfuron Methyl have been deter

mined in four different soils: Cecil sand, Flanagan silt loam, Fallsington silt

loam, and keyport silt loam. The Kd values range from 0.36 for Cecil sand to

1.40 for Flanagan silt loam, and Kom values ranged from 29 for Fallsingtoñ silt

loam to 120 for Cecil sand (100). The values for Kd and Kom indicate that

Metsulfuron methyl is not adsorbed well to soil and that the organic content of

the soil is not the only adsorption component. The silt and clay contents

appear to influence adsorption, but there are probably other factors also

involved.

The previous study also determined the Rf values for soil. Thin layer chroma

tography was performed on four soils for metsulfuron methyl. The Rf values

ranged from 0.64 to 1.00; only one value was less than 0.90 (100). This result

confirms the validity of the Kd values, indicating that rnetsulfuron methyl is

mobile and that the organic matter content of the soil is a significant com

ponent of adsorption.

Metsulfuron r..ethyl wds applied to tops of 12 inch columns (containing four dif

ferent soils], and eluted with 20 inches of water in 20 hours. Following the

percolation of the total volume of water, 106% of the Metsulfuron methyl was

eluted from the Fallsington sandy loam, 96% from the Flanagan silt loam, 87% for

Keyport silt loam and 93% for Myakka sand (100). The breakthrough volumes for

the Fallsington, Flangan, Keyport and Myakka soils were 6.5, 4.5, 6.9 and 5.8

inches of water respectively (101).

PUBLICATION #16 ,073-7-75-1O-89—C.R.
APPROVED BY: RIC MURPHY, PURCHASING AG~1’~



Nietsulfuron methyl is relatively mobile in most soils, but will be retained

longer in soils with higher percentages of organic matter.

Persi stence

There are two studies which have reviewed the persistence of Metsulfuron methyl
in the soil. One study was conducted in the southern United States

and the second was in the northern United States and Canada. The results of the

studies indicate a somewhat contradictory picture of the pers~istence of

Metsulfuron methyl.

The soil half-lives in Delaware, North Carolina, Mississippi and Florida were 1

week, 4 weeks, 3 weeks and 1 week respectively following an application in mid

to late sumer (102). The results are varied and indicate that either climatic

or soil factors determine the persistence. The climate is sufficiently similar

to be able to discount that as a factor. However, both of the locations where

the shortest half-lives were observed had the highest organic matter content in

the soils. Furthermore, the half—lives correspond with the organic matter con

tent.

The half-lives following spring applications were 4 and 56 weeks for two sites

in Colorado, 6 weeks in North DaKota and 28 weeks in Idaho (103). Ifl contrast

to the southern United States study there does not appear to be any correlation

with climatic or soil characteristics. There appears to be a slightly shorter

half—life in acidic soils in the same location.

Metsulfuron methyl was also applied in the fall and the half—lives determined in

two sites in Colorado, North Dakota and Idaho. These half-lives were 8 weeks,
12 weeks, 42 weeks and 28 weeks respectively. As was expected there were

longer half—lives following fall applications in North Dakota (6 weeks vs. 42

weeks) however, in Idaho there was no change at all, which is unexpected.

In Canada following spring applications the reported half—life were 10 weeks, 4

weeks, 4 weeks and 6 weeks for Alberta, 2 locations in Saskatchewan and Manitoba

(103). One would expect longer half lives in Northern locations due to the

efeects of temperature on degradation rates. The results from Canada are

generally shorter than those in the U.S. locations, which is unexpected.

Therefore, the half-live of Metsulfuron methyl in the soil is variable and

dependent on the location. It is shorter when applied in the spring but appears

independent of other environmental factors in most locations.

TOXICITY REVIEW

Acute (Mamalian

The toxicology database for Metsulfuron methyl has been reviewed and accepted by
the EPA (9). DuPont supplied excerpts from their monograph on ally herbicide

(112) Sumaries o~ studies were supplied by DuPont for subchronic, chronic and

reproductive studies.
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Technical Metsulfuron methyl has been tested in :.~o acute oral LD5O studies in

Crl:CD Rats. In the first study the L050 was greater than 5,000 mg/kg and in

the second it was greater than 25,000 mg/kg (the maximum feasible dose) (112).

Clinical signs included salivation, chromodacryorrhea, stained face, stained

perineal area and weight loss (112).

In a 10-dose subacute study using male rats, a singe repeated dose of 3,400

mg/kg/day for 10 days over a 2 week period wa~ adriinistered. This was followed

by a two week recovery period. No deaths occurred and slight weight loss was

tne only clinical sign observed. In addition, no gross or microscopic changes
were observed (112). The dermal L050 is greater than 2,000 mg/kg in male and

female rabbits (112). Technical Metsulfuron methyl caused mild erytherna as a

40% solution in guinea pigs. There was no reaction observed at the 4% con

centration. No response occurred when treated animals were challenged (112).

In rabbits, moderate area of slight corneal clouding and severe to moderate con

junctivitis were observed in both washed and unwashed eyes following treatment

with technical Metsulfuron methyl. The unwashed eyes were normal in 3 days and

the washed eyes in 14 days (112).

Metabolism

Elimination of Metsulfuron Methyl in the rat is rapid, with 91% of a radioactive

dose excreted over 96 hours (9). The routes of elimination were not specified.
within report

Subchronic/Chronic (Mammalian

Ninety day feeding studies have been done with Metsulfuron methyl in rats and

mice. The rat study was done in conjunction with a one generation reproduction

study (see Developmental Study Section). In this study rats received 0, 100,

1000, or 7500 ppm (0, 5.7, 57, 428 rng/kg/d) (a) in their diets. Effects

observed at the high dose were: a decrease in body weight and an increase in

total serum protein in the females, and a decrease in liver weight and a ~

decrease in cytoplasmic clearing of hepatocytes in the males the NOEL in this;

study was 1000 ppm (104).

The 90 day mouse study was done in conjunction with the 18 month mouse study.

Groups of 90 mice per sex per dose received 0, 5, 25, 500, 2500 or 5000 ppm (0,

0.66, 3.3, 66.6, 333.3, 666.6 mg/kg/d) in their diets. Clinical evaluations

were made at 1, 2, 3, 6, 12 and 18 months. Ten animals per group were sacri

ficed at the 90 day time point for pathological evaluation. The 2500 ppm group

was sacrificed at 12 months. Sporadic effects were observed on the body weight,
food consumption, and organ weights. These were not dose related, resulting in

a NOEL of 5000 ppm in diet for mice (111).

In the twenty-one day dermal rabbit study, the intact skin of male and female

New Zealand White Rabbits received doses of 0, 125, 500 and 2,000 mg/kg for 6

hrs/day for 21 days. Clinical signs observed were sporadic weight loss and

diarrhea in a few rabbits. These effects were not dose related. Non dose re1~ted

histological effects were observed in male rabbits. This effect was charac

terized as mild testicular atrophy occurring sporadically at a11 doses

(112, 108).



Feeding studies in dogs have been done with purebred beagles. The animals

received Metsulfuron methyl in diets at dose levels of 0, 50, 500 and 5000 ppm

(0, 0.2, 2, 20 mg/kg/d) for one year. There was a decrease in food consumption
in the high dose males. There was a decrease in serum lactate dehydrogenase in

all groups of. both sexes at two or more doses these values were within the

historical controls. The NOEL was 500 ppm in the males and 5000 ppm in females

(112).

In a chronic feeding study in rats, the animals received Metsulfuron methyl at

doses of 0, 5, 25, 500, 2500 or 5000 ppm (0, 0.28, 1.4, 28.6, 143 or 286

mg/kg/d. Interim sacrifices were done at 13 and 52 weeks (105).

At the 13 week sacrifice there was a decrease in body weight in the 2500 and

5000 ppm groups; there was a decrease in absolute liver weight at 2500 and 5000

ppm males. There was a decrease in the relative liver weights in the 2500 and

5000 ppm females.

(a)
In these discussions the assumptions made for estimated conversion of ppm

(diet) to mg/kg/D were:

Species Body weight (kg) Intake (kg

Rat 0.35 0.020

Mouse 0.03 0.004

Dog 10 0.4

When data were presented as ppm, the dose was estimated in mg/kg and is present
in parenthesis.

Findings at the 52 week sacrifice included increase in kidney weight (2500 ppm

males) and increase absolute brain weights (at doses of 25, 500, 2500 and 5000

ppm) in males and at doses of 2,500 and 5000 ppm in females. There ~as an

increase in absolute heart weight at 2500 ppm in males and at 2500 and 5000 ppm

in females. The absolute organ weights were back to normal at termination.

Relative brain weights of the 2500 and 5000 ppm groups were increased (105).

Oncogenicity Studies

There were no gross or histopathological changes observed in mice receiving up

to 5000 ppm metsulfuron methyl in their diets (112, 111). Similar results were

obtained in the 104 week rat study; there were no histopathological cnanges
observed which were attributable to metsulfuron methyl (105, 112). EPA concludes that

there were no oncogenic effects in rats or mice at the highest dose tested; 5000

ppm in both ca~es (9).



Mutagenicity Testing

Metsulfuron methyl was negative in the unscheduled DNA synthesis assay; in vivo

bone marrow cytogenic assay in rats (doses were 500, 1,000, and 5,000 mg/kg bw);

CHO/HGPRT Assay; Salmonella typhimurium reverse mutation assay four strains with

and without 59 metabolic activation; and also in the in viyo mouse micronucleus assay

doses of 166, 500, 1666, 3000 and 5000 mg/kg (112). The6~Ty positive mutagen’i
city assay was in the in vitro assay for chromosome aberrations in Chinese

Hamster Ovary at high doses (greater than 2.63 mM. 1.0 mg/mL)). In this assay no

increases in structural aberrations were observed at 0.13 or 1.32 rnM(O.O5 or 0.5

mg/niL) (112).

Developmental Studies

Several studies have been done to investigate the effects of Metsulfuron methyl

on reproduction and development in rats and rabbits.

Pregnant Cr1: COBS CD(SD) BR rats received metsulfurbn methyl at doses of 0,

40, 250 or 1000 mg/kg by the oral route on days 5 to 14 of gestation. There

were 25 rats per group. Maternal toxicity was observed at doses of 250 and 1000

mg/kg/d. The maternal toxicity NOEL was 40 mg/kg/d. There was no evidence of

“teratogenic~ response or embryo fetal toxicity (112).

In the rabbit study, New Zealand white rabbits received 0, 25, 100, 300 or 700

rng/kg/d on. days 6 to 18 gestation. There was a dose related increase in mater

nal deaths; 1, 2 and 12 deaths at .doses of 100, 300 and 700 mg/kg respectively.

The maternal toxicity NOEL was 25 mg/kgld and there was no evidence of teratoge
nic or embryolethal effects observed in this study (112).

Several niultigenerational studies have been done with Metsulfuron methyl. A

four litter reproduction study was done concurrently with the chronic bioassay.

Rats from each treatment were separated from the main study and bred. The doses

were 0, 5, 25, 500, 2500, and 5000 ppm (0, 0.28, 1.4, 28.6, 143 and 236

mng/kg/d). There was a dose dependent decrease in body weight in the par htal

(P1) generation at doses of 25 ppm and greater in males and females. This effect

was not present in dams during gestation or lactation (106).

Overall fertility in the P1 and filial (Fl) matings was low in both control and

treated groups with no apparent cause. There was a decrease in pup size in the

Fla but not the Fib, F2a, or F2b litters. The gestation index was 100% for all

groups in both filial generations with the exception of F2a when it was 90%. On

the basis of the lower body weights and lower growth rates, the NOEL was 25 ppm

for this study (106).

In a 90 day, 2 generation 4 litter protocol, rats received 0, 25, 500 or 5000

ppm (0, 1.4, 28.6, 286 mg/kg/d) Metsulfuron methyl in their diets for 90

days prior t~ mating. In this protocol the parental generation was bred twice

first to produce the Fla and then the FiB. The FiB rats were then fed the

appropriate diet for 90 days (after weaning). There was a decrease in litter

size in the 5000 ppm group in the F2a generation, but not in any other genera

tion. The NOEL for this study was 500 ppm (107).



In a 90 day feeding, one generation rat study, 16 male and 16 female rats

received 0, 100, 1000 or 7500 ppm in their diet prior to mating. There were no

differences observed in reproduction and lactation performance or litter sur

vival among groups. There was an overall low fertility in the control and

treated groups. This result made the effects of metsulfuron methyl on fertility
difficult to assess from this study (104).

Tolerances and Guidelines

Tolerances have been set for Metsulfuron methyl in barley wheat (from 0.05 to 20

ppm, depending on the comodity) and in meat and meat byproducts (0.1 DDm). The

tolerance in milk is 0.05 ppm (8, 9). The acceptable daily intake is 0.0125

mg/kg/d based on a one year dog NOEL of 1.25 rng/kg/d using a safety factor of

100 (9).

Av ian

Metsulfuron methy’ has been tested in two species of birds, the mallard duck and

the bobwhite quail. The acute oral LD5O is greater than 2150 mg/kg ii the duck.

Two, 8 day dietary studies have been done. The 8 day LC5O is greater than 5620

ppm in both the duck and the quail (9).

Invertebrates

The 48 hour LC5O for Daphnia is greater than 150 ppm and the acute toxicity in

the honeybee is greater than 25 mg/bee (9).

Aquatic

Metsulfuron methyl has acute LC5O of greater than 150 ppm in both the rainbow

trout and the bluegill sunfish (9).

Sumary

Metsulfuron methyl has a moderate to high mobility in the soil profile and is

relatively persistent in the environment, especially when applied in tie fall.

These factors would be of concern under most circumstances. However, iet

~sulfuron methyl is applied at very low rates (3—4 ozs./A) and therefore the

amounts which reach the soil are quite low. Consequently, Metsulfuron methyl
should not impact groundwater as a result of leaching or migrate from the target
area.

Metsulfuron methyl has low toxicity (EPA Toxicity Category III) for acute dermal

exposure and primary eye irritation and is category IV for all other acute expo

sures. The chronic studies indicate no oncogenicity response and the systemic
NOEL’s are 500 ppm in rats and 5000 ppm in mice. There was no evidence of tera

tological effects in the rat or the rabbit at the highest dose tested in both

species. While there was evidence of maternal toxicity at 40 mg/kg/d in the rat

and 100 mg/kg/d in the rabbits.
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KEY

SPRAY AREAS AS DELINEATED ON TRACK CHARTS

Upland areas and/or lengths of track without

proximate sensitive areas. Sensitive areas that

are readily identifiable in the field are not

included.

This is a “no—spray” area. Herbicide spraying is

prohibited. Includes lengths of track within 400

feet of a public water supply wellhead, 100 feet

from a public surface water supply, a 50 foot

radius around a private well, and 10 feet from the

edge of standing or flowing water or wetlands.

This is a “limited-spray” area. Spraying is

restricted to one annual application of an

herbicide through low-pressure foliar

techniques. Includes lengths of track between 10

and 100 feet from the edge of standing or flowing
water or wetlands.

This is a “limited” spray area. Spraying is

restricted to one application every other year of

an herbicide through low—pressure foliar

techniques. Includes lengths of track within a

0.5 mile radius around a public water supply
welihead, between 100 - 400 feet from the edge of

a public surface water supply, and between 50 and

100 foot radius around a private well.

WELL SYMBOLS AS INDICATED ON THE USGS MAPS

Public Well

Private Well

Public Water Supply

Primary Recharge Area (Zone II)



APPENDIX B

MAPS

- Key to Delineation

- Track Chart Legend
- Maps (enclosed, not attached)
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STW3H~ON BRANCH

Stoughton to Canton

Stoughton Canton

DORCHESTER BRANCH

Readville to Boston

Boston

FRANKL IN BRANCH

Milford to Boston

Milford Norfolk Westwood

Hopedale Walpole Dedharn

Bellinghajn Norwood Bostoni

Frank I in

NEE])HAM BRANCH

Needharn to Boston

Needharn Dedhain Boston

NGRTHEAST CORRIDOR

Attleboro to Boston

Attleboro Sharon Dedham

Mansfield Canton Boston

Foxboro Westwood

SPRINGFIELD LINE

Longrreadow to Springfield

Longii~adow
S

Springfield

94.02



PUBLIC REVIEW

The Department of Food and Agriculture (DFA) in particular
seeks the verification of sensitive area locations reported in the

Yearly Operational Plan (YOP). The Department itself has a limited

ability to survey the geography, land use, and the water supplies,
in all the Communities through which the rights-of-way are located.

Municipalities, however, have most of this information readily
available, and the particular knowledge with which to better

certify the sensitive area in their communities. Therefore, the

Department requests, and urges, the assistance of the “affected”

municipalities in reviewing the completeness and accuracy of the

maps contained in the submitted document. The DFA has established
the following procedures for this review.

Yearly Operational Plans (YOP) and a copy of this notice will
be sent by the applicant to the Conservation Commission, Board of

Health (or designated health agent), and to the Head of Government

( Mayor, City Manager, Chair of the Board of Selectman) of each

municipality where herbicides are to be applied along the Rights-
of-Way during the calendar year of 1994. Municipal agencies and

officials will have (45) forty—five days, following receipt of the

Yearly Operational Plan to review the maps contained in the

document that indicate the location of “sensitive areas not readily
identifiable in the field” for inaccuracies and omissions.
“Sensitive Areas” will be defined as in Section 11.02 a—f.

Municipal agencies and officials are requested to forward the

YOP to the appropriate official(s) in their municipality qualified
to certify the accuracy of sensitive area locations as indicated on

the maps. The maps should be “corrected” and returned to the

applicant, also a copy of the maps with these corrections indicated

should be sent to the Department of Food and Agriculture to the

address listed below within the forty five day review period. If

a city or town needs more time to carry out this review, it should

send a written request for an extension to the DFA and cite why
there is a “good cause” for requesting additional time.

All corrections will be required to be made by the applicant,
and corrected maps sent back to the city/town before the YOP can be

considered “approved” by the Department for vegetation maintenance

in that municipality. Any dispute on the part of the applicant
regarding corrections made by the municipal authorities, should be

indicated in writing to the Department and to the city/town which

requested the disputed changes within (15) fifteen days of receipt
of the request. The Department will decide whether or not the YOP

should be approved without the requested changes. The DFA will

consider the “final approval” of a lOP individually for each

municipality.
The final (21) twenty one days of the public review period may

serve concurrently to provide public notification as required by
section 11.07 of the Rights-of--Way Management Regulations, if the

applicant has an approved ‘/MP and if all the requisite city/town
offices which have received copies of the lOP have completed their

review and corrections have been duly made by the applicant and

approved by the Department.
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COMMOVEALTH OF MASSACHUSETrS

ExEcuTivE OFFICE OF ENVIRONMENTAL AFFAIRS

DEPARTMENT OF FOOD AND AGRICULTURE

100 CAMBRIDGE ST.. BOSTON, MA 02202 617.727.3000 FAX 727-7235

WILLIAM F. WELD TRUDY COXE

Guv~cTDor ScaeUty

AF~GEO PAUL cILLUC~ JONAThAN 1. HEAL.Y

U. Gov~tnor Commis~oi~er

NOTICE

Pursuant to the provisions of the Rights-of-Way Management Regulations,
333 CMR 11.00, in order to apply herbicides to control vegetation along

rights-of-way, a five-year Vegetation Management Plan (VMP) and a Yearly

Operational Plan (YOP) must be approved by the Department of Food and

Agriculture. Therefore, notice of receipt of a YOP and procedures for

public review are hereby given as required by Section 11.06 (3).

A Yearly Operational Plan has been submitted for: A~URAK National~.

Railroad Passenger Corporation.

This plan has been prepared by and submitted to the Department of Food

and Agriculture by: Reid H. Potter Associates.

Municipalities identified in the Amtrak YOP as locations where the

rights—of-way will be treated with herbicides during the 1994 calendar

year are:

Acton, Andover, Attleboro, Ayer, Bellinghain, Belnont, Beverly,

Billerica, Boston, Boxborough, Cambridge, Canton, Chelsea,

Concord, Dedharn, Everett, Fitchburg, Foxboro, Franklin,

Gloucester, Hamilton, Haverhill, Hopedale, Ipswich, Lawerence,

Leorninster, Lincoln, Littleton, Longmeadow, Lowell, Lunenburg,
Lynn, Maiden, Manchester, Mansfield, Medford, Meirose, Milford,

Needbam, Norfolk, North Andover, Norwood, Reading, Revere,

Rockport, Salem, Saugus, Sharon, Shirley, Somerville, Springfield,
Stoughton, Swan~scott, Tewksbury, Wakefield, Walpole, Waltham,

Wenhain, Weston, Westwood, Wilmington, Winchester, and Woburn.

One selective application of herbicide is proposed to occur in the 1994

calendar year within approved areas along Amtrak rights-of-way. This

application will be followed by a late-surrn~r touch—up application in

areas of heavy vegetation growth. Public notification (by certified

n~i1) will be provided to each affected IMinicipality at least twenty-one

days prior to any herbicide application.

Hi—rail vehicles equipped with herbicide application equipment will be

used to treat the rights-of-way. This post emergent program is targeted
toward the eradication of woody and herbaceous plant species germinating
within the railroad roadbed and around other fixtures including but not

limited to: switches, signals, signs, and highway grade crossings.

2~.



Sensitive areas as defined by the Rights-al--way Management Regulations
~iI1 receive the full protection afforded by those Regulations. .-.~l

herbicide applications will be done by an applicator properly licensed

by the Department of Food and Agriculture Pesticide Bureau and fully

trained in herbicide mixing, handling, and application methods.

The applicant has described the following rights—of-way as sites that

have been scheduled for herbicide treatn~nt in 1994:

EASTERN ROUTE MAI N LI NE

Ipswich to Boston

Ipswich SwaiTpscott Chelsea

Hamilton Lynn Everett

Wenham Saugus Somerville

Beverly Revere Boston

Sal em

GLOWESTEB BRANCH

Gloucester to Beverly

Rockport Manchester

Gloucester Beverly

WESTERN HCL~fE MAIN LINE

Haverhill to Boston

Haverhill Tewksbury Meirose

North Andover Wilmington Maiden

Lawerence Reading Medford

Andover Wakefield Sorr~rviiie

NEW HAMPSHIRE ROiJfE MAIN L INE

Lowell to Boston

Lowell Wilmington Medfora

Tewksbury Woburn Sc~rvi lie

Biller ica Winchester

WILDCAT BRANCH

Wilmington to Wilmington Junction

Wilmington

FITCH~)RG MAIN LINE

Fitchburg to Boston

Fitchburg Boxborough Waltham

Leominster Acton Belment

Lunenburg Concord Cantridge
Shirley Lincoln Sc~terville

Ayer Weston Boston

Littleton



A ~failure by the city/town to respond to the applicants
submission of the YOP within the forty five (45) day public review

period, will auton~atically be considered by the DFA to indicate

agreement by municipal officials with the sensitive area

demnarcations as provided by the applicant in their YOP.

Any questions orcommnents on the information provided in this

Notice and the procedures established for the municipal review as

outlined above, should be addressed to:

Dennis Guastalli

Supervisory Inspector
Massachusetts Pesticide Bureau

100 Cambridge Street

Boston, Massachusetts 02202
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MINUTES OF THE ROUTE 2 CORRIDOR ADVISORY COMMITTEE

March 24, 1994

The meeting of the Route 2 Corridor Citizens Advisory
Committee was held Thursday, March 24, 1994 at the Massaôhusetts

Highway Department (MMD) District 4 Office at 519 Appleton Street

in Arlington. Dan Beagan chaired the meeting. The following
were in attendance:

Dan Beagan, BTP&D-EOTC

Kojo Fordjour, MMD, Envir. Division

Ef I Pagitsas, CTPS

Bob MacDonald, MMD, District 4 Projects Development Engineer
Jack Wood, MMD, District 4 Planning -

Michael Karas, MMD, District 4 Traffic Operations
Raj Kulenthirajan, MMD, District 4 Traffic

Anne Fanton, Selectman, Town of ‘Acton.

James J. Lee, Planning Board, Town of Acton

Dore’ Hunter, Selectman, Town of Acton ‘‘‘a:’

Judy Waipole, Selectman, Town of Concord

Gail B. Jewell, Planning Board, Town of Concord

Dilla Tingley, Planning Board, Town of Lincoln

Harriet Todd, Selectmán,.’T~own~.efLincoln~: ~

The first item on—the agenda was the shorb term improvernent~p ~ t

for the rotary’.:. HfiPagitsas saidi~that ~Hari Vohra of the Boston

Traffic Section has reviewed the Figure 4 Pavement Marking. Plan —

Option. He”said--the Department would.~
“right lane must turn~right! sign~that~was.’showit:to~bezi1ocated ~i1 inc1~

between Commonwealth. Ave. and the:Route 2_ eastbound ~depart~re~~u ~ ~

lane. The reason being Is that~.zttiis change- would :compromise-the.u~
use of the’rotary.-:’.i-- :. ~.--. . ‘, .‘~‘::::.:.:~

Judy Walpole said that there is concern that if the Route 2A

~~approachT i~’marked as one lane, backups may occur tha~t MQ~a.~14~
cause traffic to divert to other local roadways such as through
Concord Center. EfI said that origin and destination studies

showed that a portion of the traffic going through the rotary is

destined for locations in the towns of Bedford and Burlington and

therefore they go through Concord Center. Efi believes that

improvements to the rotary would not change this since there are

no other good connections to these destinations.

Gail Jewefl observed that the traffic analyses showed that PM—

peak hour volumes are higher than the AM peak hour voluméTs. “Dán

Beagan said that this was typical because of increases related to

shopping. Gail asked if the rotary access to the Exxon gas
station could be closed. Dan said that it is difficult to .takè

-.

away an access: unless ‘it. is warranted becauSe,~of .a .h~gh ~
occurrence of accidents. ‘

-

‘“
‘ ‘
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Efj said that the conclusion of the study for short term

improvements showed that because the traffic volumes are

unbalanced, this is not a good location for a rotary and there

are no good short term solutions. Dan said that the long term

solution would probably involve a grade separation. Although
there are no preliminary conceptual designs yet, there have been

discussions about separating the mainline from the rotary rather

than a cloverleaf design.

The Long Term Feasibility Study was the next item. on the

agenda. EfI said that the scope will include three, items:

1) Data-Collection - The .existlng1992 model wi],Lneed to be

upgraded to the 1994 base year with the two horizon years,

possibly 2000 and 2020.

2) Inventory of Existing Conditions - A level of service

(LOS) analysis of each of the signalized intersections and a

discussion identifying problems.
3) Alternatives Testing - Towns need to provide alternatives

that have community consensus. : -

.

Anne Fanton said. that before her town, submits alternatives,
she would like to know what level of. improvement the state will

build. Dan saId it was~ up .to the:towns.to.present their needs.

Anne mentioned that funding for the~study was not included on

the T.I.P. Efi said the funding for the CPPS study would be

covered on the Un~tie4~(~W uude’..thefe~
traffic forecast umbrella ,~-~~ ,,

Kojo Fordjour. said that~aeter tb~ ~PS~study~s-completed~ --

then there wil’l.’be the~nvjronmentai~stu4y€whieh viii in~1~id~ ~5%~’c~:::’.~:
design in accordance with AAsNTo~standardsnd.regulatio~y~gency~.
permitting.~~ee 1~:.

proposed improvements ,wifl fit -withifl~theright~Qt-vay.- =

Anne said that the Town of Acton would first like to see the

numbers to indicate that the state would fund a project. Dan

said that process would take longer. The state does not want to

propose alternatives that are too disruptive to the community.
The project should be something that the committee will be

comfortable with; whether the project is cost effective will come

later.

Judy said that Concord has formed a committee that is looking
at various locations to. find what~, the,.issues .are .with,, possible
changes.

.

-

They are looking at the. ideal.solutions and., those: that
would be acceptable. The committee will go~-public with the .

proposed changes.

Anne asked what the- time frame, for-the feas~bil~ty., study is.
Dan expects it to be started’this~’ta1l~.’~.Ef~-euggested that. it.
might not be effective to

.

begin the ‘study until ‘the preferred
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alternative for the Crosby Corner Improvement Project is chosen.

Kojo gave an outline of the schedule for the Crosby Corner

Project. He expects an update of the traffic counts in October.

The aerial photographs need to be done either before the foliage
comes out in the spring or after the leaves drop in the fall. It

is expected that the Environmental Notification Form (ENF) will

be filed with MEPA after September.

The towns want a sense of what is realistic as far as funding
goes for Route 2 improvements. Dan predicted that construction

would be around the turn of the century. The state doesn’t know

the level of funding after 1997. The plans thatthe towns come up~
with will not be an absolute commitment, rather an idea of what is

possible. Ef I suggested that the spring of 1995 would be a good
time to begin the study because by then there should be a good
sense of what the Crosby Corner options would do to impact the

other locations.

There was a discussion regarding the operation of the traffic

signals being updated at the five locations and Crosby Corner,

particularly at the Route 126 intersection. Mike Karas said that

because of numerous complaints, the District is setting up a

meeting between Traffic Engineering, Construction Engineering and

the design consultant (VHB), to review the status of. the projects
and to come up with solutions.

Bob MacDonald gave an update of the Route 2 resurfacing
projects. The Distriót Environmental Engineer will be meeting
soon with the Lincoln Conservation :Commjsgjon to discuSs drath~ge.~:I~
work to be done as part of the Bedford Rd. to Crosby Corner~~

overlay project. Advertisement of this project is scheduled for

May with construction planned for August and September. He also:
mentioned that the town has water main work that needs to be

completed prior to our project. The Town Engineer will be

contacted regarding the meeting.

A resurfacing project is planned between Baker St. and the

Acton townline, including the Concord Rotary. Right now there

are problems coming up with an adequate traffic management plan.
There is also a separate project for resurfacing segments between

Crosby Corner and Old Road to Nine Acre Corner. These projects
may be advertised this year but may not be constructed this year
depending on the availability of funds.

The meeting ended with a discussion regarding the necessity of

looking at transit and highway improvements together when doing
the corridor planning. Dan said that with ISTEA, technical

analysis is required to show the benefit of alternative mass

transportation. Although the Highway Department has to show

alternatives, it will be up to the “T” to implement a project
such as a new. Litt]eton Railstatlon.
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The date for the next meeting was set for Thursday, June 16

at 8:00 a.m. The agenda will include updates on: the draft

scope and schedule of the Route 2 Corridor Feasibility Study, the

Route 2 resurfacing projects, results of the Route 2 Five

Locations traffic signals meeting, and an update of the Crosby
Corner Improvement Project.

JRWfjw



P.O. Box 910

17 S. 8th Street

Miles City, Montana 59301

‘406) 232-3462

406) 232-2903 (FAX)

George T. Kurkowski

COUNCIL PERSONS:

David Atkinson

Jerry Backlund

Paul Bergman
Sharon Kearnes

Douglas Mangen
LeRoy Meidinger
Karl Muri

Ruben Oberlander

~u Police LC:iTii~-cJ.or has iniorms rie ~ ‘~v= jun

sei.ected as one of the semi—fins £ ists in o’..~r search for a new

police chief. The L.ommlssion not~i desires that yoL.L complete the

standardized Montana Peace O-fficers Employment ~pp1ication form

5Lft~D I ement to your very 1 re resume
.

.150 enc: ]. osed
,

for

ii
—

—

r ~ ~~-r ii 1 trim

Liouo .1 ck to yOU in our ne>~t: pri~is5 0 ~.h1O L~:iCC Li

process. Please return the application form by lay 10th.

Si ncerely,

3eorc~’e -r F~.ur<ows~:: i
,
Mayor

?e:ews Soc~J~~~ IEMIJ
WE. 7~H*J~. ~ i/~
~//-41~E.D Y7f~icS I~Jp1~p(,4q76~)

~OT 4vf4Tt~J~

6i14~E- iT ~Eyo~J1~

M~ Tzt~ &i~P~

CITY OF MILES CITY MAYOR~

“Cow Capital of the World1

CONFIDENTIAL

~prjl 18, 1994

George VJ Robinson

21 Davidson Road

Boxhoro, M~ 01719

)P~T ••~~• F:~~ ~ risor

~3a: ~CcS~~



By JOHN HALBERT

Star Staff Writer

Miles City’s three-person Police

Commission started the process of

sorting through 45 applications for

a new chief of police. They intend

to come up with a handful to rec

ommend to Mayor George
Kurkowski.

Kurkowski said there was a

wide variety of applicants from all

over the country. A few are from

• females, and a solid majority are

from out of state. Education

among the applicants varies from

general equivaiency diplomas to a

law degree.
Acting Miles City Police Chief

Bob Stabio and John Uden, a for

mer Miles City assistant chief and

current state probation officer,
are among the applicants.

The commission — made up of

Rev. Steven Rice, chairman; Terry
Cline and Larry Kuchynka — dis

cussed criteria and how the candi
dates will be rated before going

~,through the applications. The

group had looked at the first eight
applications at an earlier meeting,
but they wanted to set the ground
rules before seeing any more

resumés.

They decided to come up with a

list of not less than three nor more

than five applicants for Kurkows

ki’s consideration. They will do so

with numerical scores they will

enter on a form as each commis

sion member reviews each

resumé.

The numbers will then be added

up and multiplied by a weighting
system the members agreed on,

and a chart can be made listing the

scores for each candidate.

Kuchynka suggested that the

commission then meet again to

review the top 10 applications and

discuss which they would like to

recommend to the mayor.
“1 want to make sure this is as

open and honest a process as pos

sible,” Rice said.

Many nuances about important
personality qualities, such as hon

esty and integrity, will have to he

explored during the interview pro

cess, rather than by the initial

scoring system, the members

agreed.
The criteria they will use to

make the initial cut include gerler

al law enforcement experience,
amount of supervisory law

enforcement experience, law

enforcement education, general
education, and civic and communi

ty leadership.
An automatic two-point bonus

was agreed on for any candidate

who has credentials from the

Montana Law Enforcement

Academy, indicating familiarity
with Montana and its legal proce
dures. No particular preference
was given beyond that for veter

ans of the Miles City Police

Department.
The current job description for

the chief requires he or she meet

entry-level requirements for a

police officer, advanced certifica

tion in the criminal justice field,
and 10 years experience in law

enforcement with at least four

years in a supervisory, manage

ment or administrative position.
Education or advanced certifica

tion can be substituted for experi
ence, and a baccalaureate degree
in criminal justice, public admin

istration or some other relevant

field is preferred.
Kuchynka said he felt that civic

and community leadership are

important factors that should be

heavily weighted. “We don’t need

a hermit. lie has to represent the

department to the community,” he

said.

Mayor Kurkowski said, “I think

as police chief, he’s got to be fore- I
most a leader of the force. He’s got
to gairr the respect of the people in

the department, not just represent
the department to the public.”

Rice noted the nationwide dis- e

tribution of the applicants. —

“We’re not just a hick town. I

People know Miles City is here,”
he said, adding that the new chief i

should be someone at ease with

future trends in law enforcement I

while at the same time sensitive to I
the needs and customs of a small

town. I
“We need someone with the

vision to take us into the 21st cen

tury,” he said.

Kurkowski said no previous
Miles City police chief has been

hired from outside the depart
ment. “It’s always been an auto

matic promotion.”
A couple of applications came

—

from the department, he added. j
-1
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for narrowing list of applicants
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~~1etropolitan Area Planning Council

60 Temple Place, Boston, Mass. 02111 617/451-2770 Fax 617/482-7185

Serving 101 cities and towns in metropolita~

April 14, 1994

Roland Barti

Planning Department
472 Main St.

Acton, MA 01720

Dear Mr. Bartl:

I am writing to report on the activities of the Economic Development Policy
as we prepare to update the regional Overall Economic Development Program (OEDP).

First, I would like to thank you for participating in the OEDP process. The Committee

has received 53 projects for listing in the OEDP. Proponents include community
development corporations, economic development agencies, and municipal community
development departments.

A project must be listed in the OEDP to be eligible for a public works grant from the

Economic Development Administration (EDA). These grants are targeted by EDA to

support public projects, or projects sponsored by non-profit corporations in partnership
with the public sector, that will generate private sector jobs in areas of high economic

distress.

Realistically, we can not expect many projects in this region to receive public works

support from EDA. Over the last 15 months, EDA has approved three project grants
in metropolitan Boston totaling $3.3 million. Nationally, however, less than $150

million for public works is budgeted through EDA. which averages less than $3 million

per state.

Given the level of funding, the Committee will be narrowing the list of 53 to several

top priority recommendations for EDA. Projects must at least on the surface meet

minimum eligibility criteria for EDA public works grants to be considered as a top

priority in the OEDP. However, please be assured that all projects submitted to us for

the OEDP will be listed favorably. Moreover, as projects progress through planning
and design/engineering stages, they may be elevated to “top priority” by MAPC if they
are EDA eligible.

Edmund P. Tarallo, President William G. Constable, Vice-President Dianne M. Shea, Secretary Richard A. Easier, Treasurer

David C. Soule, Ex€cuiive Director
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With the above as background, I want to announce that the Committee has reviewed

projects submitted for the OEDP, and approved 12 projects as candidates for “top

priority” status, and 41 projects for second or third priority status. These projects will

be reviewed by the Massachusetts EDA representative to assure that projects meet at

least minimum EDA criteria before the Committee makes a final determination of its

priorities in the updated OEDP. In addition, for projects located in the City of Boston,
the City’s Chief Economic Development Officer has been asked to designate three

priority projects consistent with EDA guidelines from among the 16 projects submitted

from city agencies and non-profit development corporations.

Projects categorically excluded from the EDA public works program, including parking

garages and municipal buildings, were not considered eligible to be a top priority.
Additional criteria used in the initial sort were:

• Community demographics;
The project’s potential for private sector job creation;

• The standing of a project as a first priority of a proponent that submitted

multiple projects;
• Completion of necessary land/building acquisition; and

Feasibility that “groundbreaking” or constrUction can occur within one year.

For your information, attached are the list of 12 projects that are being considered as

“top priorities” and the adopted Committee criteria that provide a framework in priority
selection for the OEDP. Please do not hesitate to contact Steven Landau of the MAPC

staff if you have any questions.

Sincerely,

Richard Walker, Chairman

Economic Development Policy Committee

cc: Members of the Economic Development Policy Committee

Steven Landau, MAPC Project Manager
David C. Soule, MAPC Executive Director



~YL~ropolitan Area Planning Council

60 Temple Place, Boston, Mass. 02111 617/451-2770 Fax 617/482-7185

Serving 101 cities and towns in metropolitan Boston

Criteria For OEDP Priorities

Approved by the Economic Development Policy Committee

December 9, 1993

Priorities will be organized in three categories, and will not be numerically ordered

within categories.

TOP PRIORITIES

Edmund P. Tarailo, President William C. Constable, Vice-President Dianne M. Shea, Secretarg Richard A. Easier, Tre~zsurer

David C. Soule, Executive Director

JOB CREATION (must meet at least one of three

Projects that support job creation/retention in manufacturing, at our port facilities,
or in emerging industries that take advantage of the skilled labor emerging from

our region’s premier educational and medical institutions

• Projects that support creation/retention of industrial service jobs and distribution

jobs.

• Projects that support commercial redevelopment in areas of extreme economic

distress, where projects will serve as economic anchors to their target areas and

the impacts of construction will be significant to the economy of the target areas.

COMMUNITY CRITERIA (must meet at least one of three

• Unemployment rate higher than the United States average.

• Per-capita income lower than the United States average.

(Other indicators mai be used, but project proponents must argue thai these other

variables indicate economic distress more accurate/v than unemployment rates or

income.)

• Percentage of minority population that is higher than the regional average
11’l ~7O1~

~~I—p. ., /0,.

ADMINISTRATIVE CRITERIA (must meet all four
• It is reasonable to presume that projects will be ready for construction inside of 12

months

• The Massachusetts EDA Representative confirms that the project appears to satisfy
at least minimum EDA criteria.

• The project is consistent with MetroPlan 2000, MAPC’s Regional Development
Plan.

Project proponent has control of project site.

PRINTED ON RECYCLED PAPER



SECOND PRIORITIES

Projects that support manufacturing or technology development, but probably will not 7
be ready for construction within 12 months or that are not eligible for EDA funding. 1

THiRD PRIORITIES

Projects that support manufacturing or technology development, which are in early
planning stages, or projects that support commercial development that do not meet the

criteria established for top priorities. These projects may or may not be eligible for

EDA support, but will be beneficial to the regional economy



CANDIDATES FOR DESIGNATION AS TOP PRIORITY PROJECTS

Priority PROPONENT LOCATION PROJECT NAME PROJECT DESCRIPTION

1992.93 CITYITOWN

1 Dudley St. Neighb’d Initiative Boston DudIe’~St. F~j~i~~y ~____
Dorchester BayBusiness Park

Specialty mill products/furniture_factory&job training facility
Rehab vacant factorL@ 65 Bay St.1 Dorchester Bay EDC Boston

1 EOIC/Boston Boston Marine lndustri~~e!J~Eovement South Jetty structural rejmirs.reconstruct_900-1 300’ X 60’ pier
1

—

Cambridge Cambridge

ri.County Water Storage Tank

Maiborot gh rlPark
-

Wholesale Produce District Irnpr’ments
Everett & Upham Ste. Reconstruction

Improve road system in bflghted area slowing~ emerging Industry dev.

~
Access road to It dustr. pai’k; 500,000 sq ft covTputer plant proposed

— —-______

Reconstruct ste. serving produce m’kets; retain 1000 related jobs
--

I

.......

~
- -

~~a_____

MaIborouç~h
-

chelsea

new Revere Planning Opt. Revere Provide access to 500,000sf warehouse that is 50% vacant.

c ~~!~L____ ~~i__~ ~2 !~!g!~Q~~!tries Center incubator for tech. industries at Croestown Industr. Park. W/ MA Blotach Research Inst.

2!~_

--

now
-.

~9~~9!
B~ ed’meltAutirity
Rockpo!I Opt. ol Public Works

“

-—

!!r~i ~ !!~__.
-

u(igles Market
-

Water Treatment Plant

With Long Bay Mang~nt Co; convert to Oil. office&2 fi. retail adjacent to Dudley Station

pe~0P ~UP~!!!?a!!c!~f !!.t~!!.~~
-—.-

Needed to meet state health standards~ essentIal to protect locat tourism.

Bton

Rockport
- -

4/14/94
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60 Temple_Place, Boston, Mass. 02111 617/451-2770 Fax 617/482-7185

Serving 101 cities and towns in metropolitan Boston

April 8, 1994
____

Mr. Mark Primack, Deputy Secretary
Executive Office of Transportation and Construction

Bureau of Transportation Planning and Developmenrt
10 Park Plaza

Boston, MA 02116

Dear Mr. Primack: (çç -~, ‘?

The Metropolitan Area Planning Council has completed its review of transportation
enhancement project proposals and is pleased to submit the following projects to the

Enhancement Steering Committee for review. The MAPC has received approximately 81

project proposals (including requests from 1992 and 1993) and evaluated all of these

projects based on the Transportation Enhancement Guidelines (TEGs). Table I contains

the list of project submittals in alphabetical order and Table 2 contains the MAPC’s

recommended projects from highest priority to lowest priority. Projects that did not meet

the “Initial Criteria” received an “N” and were not further evaluated for funding during
fiscal year 1994 or 1995. The remaining projects were ranked according to Project Merit,

Project Linkage and Public Support based on the scoring system in the TEGs.

On Tuesday. April 5, 1994 at the Transportation Managers meeting, you said that the

1994 enhancement funding would now be available as well. The following high priority

projects appear to be ready for implementation in FY 1994:

1. ArlingtonlCambridge - Minuteman Bikeway Connection to Alewife

2. Cambridge -Kingsley Park Bridge to Huron Avenue

3. Boston - South Street Pathway Construction

4. Metrowest - Bikeway Map
5. Peabody - South Spur Extension to GP House

6. Salem - Multipurpose Trail System - Trail One - Land Acquisition

For FY 1995, the above projects and the other high priority projects listed in Table 2 will

be ready for implementation.

We have enclosed a copy of all project proposal submittals for your review.

Edmund P. Tarallo, President William C. Constable, Vice-President

David C. Soule, Executive Director

N
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Dianne M. Shea, Secretary Richard A. Easier, Tre~.surer
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If we can be of any further assistance, please do not hesitate to contact Christopher C.

Skelly at this office.

,~i~icerely,

vid C. Soule

Executive Director

cc: MAPC Executive Committee

George Bachelor, EOTC



Table I

Transportation. Enhancement Proposals
Submitted to MAPC

Enclosure. #

1. Acton - School St Sidewalk Project
2. Acton - Bicycle Racks & Lockers at S. Acton Train Station

2. Acton - Central St Sidewalk

2. Acton - Concord Rd Sidewalk

2. Acton - Fitchburg Line Bikeway
2. Acton - General Sidewalk Improvements
2. Acton - High Street Sidewalk

2. Acton - Maynard Spur Bikeway
2. Acton - Route 27 Sidewalk

2. Acton - Route 2A Sidewalk

2. Acton - School St/Lawsbrook Rd Sidewalk

2. Acton - Sidewalk Improvements in Center

2. Acton - Sudbury to Lowell Bikeway
3. Arlington - Minuteman Bikeway to Alewife

4. Boston - Forsythe Street

4. Boston - Northern Ave Bridge
4. Boston - South Street Pathway Construction

5. Brookline - MBTA Shelters

6. Cambridge - Alewife/Fresh Pond Corridor (With Subsets Below)
6. Cambridge - Minuteman Bikeway to Alewife

6. Cambridge - Bikeway on Fitchburg Rail Line

6. Cambridge - Bikeway to Linear Pk & Alewife Brook Pkwy
6. Cambridge - Bikeway to Ringe Avenue

6. Cambridge - Bikeway to Danehy Park

6. Cambridge - Crossings at Concord Ave to Fresh Pd Res.

6. Cambridge - Fresh Pond Pkwy & Fresh Pond Reservation

6. Cambridge - Fresh Pond Pkwy to Huron Ave

6. Cambridge - Kingsley Pk Bridge to Huron Ave

6. Cambridge - Cambridge Common
7. Chelsea - B&A Pedestrian and Bicycle Path

7. Chelsea - Comm. Rail Improvements
7. Chelsea - Eastern Avenue Corridor

8. Concord - Old Stow Rd Bridge
9. Essex Cty Greenbelt Assoc/EOTC - Rte 128 Scenic Corridor

10. Framingham - Streetscape Improvement Program
11. Franklin - Clark Sq Traffic Island

12. Hamilton - Wheelchair Accessible Trail

13. Lexington - Depot Square/Emory Park

14. Lighthouse Preservation Society - Eastern Pt Lighthouse



14. Lighthouse Preservation Society - Heritage Trail

15. Lynnfield - Reedy Meadow

16. Marshfield - Bikeways
16. Marshfield - Rexhame Pollution Mitigation
16. Marshfield - Riverside Creek

17. MDC - Neponset Rvr Br to Dorchester Lwr Mills Bikepath
17. MDC - Riverside Park to Newton Lower Falls Bikepath
17. MDC - Weir River Land Acquisition
18. Metrowest - Bikeway Map
19. Milford - Bear Hill Sidewalks

19. Milford - Historic Lighting on Route 16

20. Natick - Natick Center

21. Natick - West Central St

21. Natick - West Central St WY 95)
22. Newton - Commonwealth Ave

23. Peabody - Riverwalk (With Subsets)
23. Peabody - Entry Plaza to Wallis St

23. Peabody - Extension of Trail to Salem

23. Peabody - South Spur Extension to GP House

23. Peabody - Bikeway & Greenway (With Subsets)
23. Peabody - West Peabody Segment
23. Peabody - Proctor Trail

23. Peabody - Proctor Trail Extension

23. Peabody - Extension Common to Peabody Square
24. Reading - Route 28 Sidewalk

25. Salem - Multipurpose Trail System (With Subsets)
25. Salem - Multi-purpose Trail System -Trail One

25. Salem - Multipurpose Trail System - Trail One Land Acquisition
25. Salem - Multi-purpose Trail System -Trail Three

25. Salem - Multi-purpose Trail System -Trail Two

26. Salem - Signs, Markers & Brochures

27. Sherborn - Bicycle Path

27. Sherborn - Land Acquisition Account

27. Sherborn - Mill Pond Dam

28. South Shore Coalition - Hingham - Landscaping of Harbor

28. South Shore Coalition - Hull - Bike Path Weir River to MDC Reservation

28. South Shore Coalition - Hull - Pemberton Pier Landscaping
29. Wayland - Old Town Bridge
30. Wellesley - Bikeway System~
30. Wellesley - Post Office Square
31. Weymouth - Stormwater Pollution Control





MAPC - TIP Enhancement Proposals

~ Actoc. C.ntral St Sidiwalk

49 Actors. Concoed Rd Sidewalk

8300.000 V

$210,000 V

V V

V V

V

V

1$ V

N V

50 Acton - FftcItbr,~ Us. Biksway NI V

—

V V V V N

I Actors - G.n.e& $id.welk hT~tOvSmSflt1 $600,000 V V V V_ N Y

52 Actors. High Street Sid.waik

53 ActOrs - Maynjed 5~ Bikeway

$270,000 V V V V N V

NI V

—

V V V V N

54 ACtors- ROUt. 27 Sidewalk $630,000 Y

—

V Y V N V

55 Actors. Rout. 2A Sidewalk 8830,000 V

—

V V V N V

56 Actors’ School Stlt,wsbcock Rd Sidewalk $210000 V

—

V V V N V

57 Actors. Sidewalk I,n$xovementj in Cent., NI V

—

V V V V N

58 Actors. Sudbury to Lowe$ Bikaway NI V V V V V N

59 Mrngton. Minuteman Brkeway to Alewtfe NI V V V V V N

60 B~ookiine - MBTA Shelters NI V V V V V N

61 Cambeidge . Alew,telF,esh Pond Corndcv MOth Subsetol $1. 735. 00 V V V V V V I

62 Cambndge - Bikeway on F.tchbwg Rarl Line $60000 V V V V N V

63 Cambeidge - Bikewey to Osnehy Park 85.000 V_ V V V N_ V

64 Cambe.dge - Bikeway to Linear Pb & Alewife Brook Pkwy $60,000 V V_ V V N_ V

65 Cambndge. Bikeway to Rrrrge Avenue $40,000 V V_ V V N V

66 Cambridge - Crossrngs at Concord Ave to Fresh Pd Ras. $250,000 V V V V N V

67 Combridge - Fresh Pond Pkwy & Fresh Pond Resersition 8360.000 V V V V N V

68 Cambridge - Fresh Pond Pkwy to Huron Ave 8485.000 V V V V N_ V

69 Chelsea - Comm. Rad lrrrprovernents 81, 000, 00 V P V V N V

70 Chelsea - Eastern Avenue Corrdor 8700, 000 V P Y V N V

71 Concord- Old Stow Rd Bridge NI V V V V V N

731F,ankhn - Clark SQ Traffc Island NI V V V V V N

74lHtngkarn - LandsCatrng 01 Harbor

75 Hull - Bike Path Wee Rrver to MDC Reservatten

NI V

NI V

V Iv V

V

V N

V N

76 IHoll- Penrberton Prer Landscatrng NI V V ‘~ V V IN

77 IMdtord-Bear HIt 5,dew5lks NI V V ‘~‘ V ~‘T~
78 IMdford. H,stor,c L~ghtrn9 ort Route 16

lBlShe,born . Land ACtu~srtron Account

NI V V V VIJ~I
$25. 000 (V N V V V V IV

80 Welleslev B~kewav System

81 Wellesley Post OlIrce Savare

NI v v iv IV

NI IV ly Y I

V

v IN ly

‘‘1 •s used to ugn~fy Concentrated Develoøment Center ICOC) Communtttes = = I- I
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Ft. Devens Officers/Enlisted Club

Sherman Avenue, Ft. Devens, MA

— — — ~~,aataat.a~.p.at

FT. DEVENS REUSE

• Open to everyone interested in Ft. Deven’s future

• Participants will shape what is to become of the base

• Working sessions designed to put you in the driver’s seat

Thursday evenings from 530 to 930

on the followinj dates

APRIL 28

JUNE 23

MAY 26~

JULY 28

Sponsored By: .

Ft flpvpng I-Incf r~VThlll~Dc

Aye~ • Harvard • Lancaster • Shirley

~ ~

.~

. ~
.

.
.•..

.

:
•

& the Massachusetts çovernment Land Bank :

with funding horn the
~ ~! ft~ ~

Office of Economic Adjustment, U.S. Dept. of Defense~y•~:~~

.~.

-

. .

. -~• •

..:._~. .

•

. .~ ~
•
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FT. D~VENS REUSE PLANNING WORKShOPS
-

-

Who Shouid~Attend?
Residints of the Ft Devens host communities and surrounding region, business owners, managers and

employees oflirms affected by the Ft Devens closure and reuse, Ft Devens employees, agencies,

organizations and firms interested in locating at the new ,Ft. Devens, loàal, regional, state .and federai
officials involved in closure and reuse should all plan to attend. Participants.are welcome to attend any

workshop or part of a workshOp, but each workshop will build On the last~
. .~.

Registration & Briefing MAterials
.

;

Registration is not required for the workshops and there is no charge or fee. However, if you would

like to receive a package of briefing materials prior to. each workshop, please visit the Ft. Devens Reuse

Center or call us at (508)772-6340, Monday-Friday .8:00 AM to’5:00 PM, and ask.to be put on the

Reuse Planning Workshop participant list. Briefing materials will also be available at each workshop
and at the Reuse Center one week pnor

Workshop Leaders

A nationally acclaimed technical planning consultáAt team, selected jointly by the hostáommUnities and

the state, will conduct the workshops and prepare briefing materials and supporting data.~ The team

•
includes: EDAW, Inc., a Virginia based land planning firm experienced in military base reuse and large

• scale development plans; Vanasse Hangen Brustlin, Inc., a Watertown, MA, based environmental

planning and engineering firm; RKG Associates, Inc., one of the most experienced military base reuse

market analysis and development firms in the country, Cecil & Rizvi, Inc, a Boston based architectural

firm specializing in innovative building reuse, SAR EngIi~eëTIng, lnc~
,
‘a mechanical and electrical

~ systems engineering company, Meredith & Grew, Inc, O~ne~df~thé most experienced f~ulI service market

~, research and brokerage firms in New Engtand~ Haley & Aldrich, lnc~, ha.iardouswâste Cnd geotéchnical
specialists; Foley Hoag & Eliot law firm; and, John Lynch, former Deputy Director of the Office of

-

~ Economic Adjustment and an expert on Cuccessful base reuse; This team was selected because of their•

relevant experience and their commitment to working with us to build consensus for reuse.

Directlons to the Ft. Devens Officers/Enlisted Club

From the Verbeck Gate at W. Main Street go straight on Sherman Avenue, take third left into Officers

Club parking lot. From Jackson Gate at Route 2 proceed straight on Jackson Road until end, turn left

onto Givry Street and an immediate right onto Sherman Avenue. Proceed on Sherman Avenue to sign on

right for Officers Club (at Parade Ground Flag Pole).

For additional information about the Reuse Planning Workshops or any other Ft. Devens reuse

issue, please contact the: -- ~.
•.

.

•.

.

~ —~:
.

-.
~

~ ~1 ~ 4 -

I
,.

Ft. Devens Reuse Center

Building P-12, Buena Vista Street, Ft Devens

Mailing Address ~ —
~- ~

P 0 Box 2160, Ft Devens, MA 01433 ~
4 -~

(508) 772-634~ Fx F ) 7 ~
I-

-

• .

1:

.~ *Pl~a



C1 (~3~
C~ Minuteman~ öryrtponlnterlocal Coordination

LLtt~o

Ioiboio~gh JMI Mixiboiougji
CaJisIs lIP M&yn~,d
Co~cmd A’W Stow
Hudion U ~. Sudbury

MJNIJTI~MANAOVIS0RYtROUI~
YON INTERWCAL COORDINATION

do MAPC, 60 Temple Place, Boston, MA 02111 617/451-2770

M~F~CE
APR 22

Stow Town Hall

DRI Subcommittee Report

Nominating Committee Report

Housing Task Force Progress
Transportation Improvement Program (TIP)

Subregional Evaluation: Progress
Local Contributions

State of the Region
Other

A ~qVU 4Md..,J4 Ai~ Pkii~Co.wJ

7:00 p.m. DRI Subcommittee: Regional Shopping Center, Marlborough/Berlin

The DRI Subcommittee will review the ENF for a one-million-square-foot

regional shopping center on the Marlborough/Berlin line near main routes to

Hudson and bounded on two sides by the Assabet River. Representatives
from Marlborough. Hudson. and adjacent communities should attend

7:30 p.m. MAGIC BUSINESS MEETING

Updates and Briefings

8:00 p.m. Regional Transportation Plan *

Craig Leiner of the Central Transportation Planning Staff (CTPS) will update
MAGIC on current activities pertaining to the Regional Transportation Plan.

8:30 p.m. MAGIC Project Ideas for FY 95

MAGIC will have the opportunity to compete with the other MAPC

subregions for discretionary staff time for worthwhile subregional planning
projects. The discussion of potential projects will include a review of the

current workplan and current initiatives (e.g., the Housing Task Force and

the Rt. 2 CAC), project ideas submitted for FY 94 MAPC funding and for FY

95 UPWP funding, and new ideas. Concord Planning Director Al Lima will

present a proposal to develop a comprehensive, common agenda for all

transportation options along the Rt. 2 corridor.

* Informational materials are enclosed in mailings to MAGIC members. Please review in

advance.
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TOWN OF ACTON
4fl ?vbin Street

Adczi, M2mr4~u~ttz 01720

Telephcae (508) ~4-9612
1~’ax (508) 264-%30

Don P. Johnson
Town’ Manager

April 19, 1994

TO: Board of Selectmen

FROM: John Murray

RE: NESWC - Request for Proposal

Please find the attached request for proposal which may be of interest

to the new Energy Committee that was formed at Town Meeting.



NORTH’ EAST SOLID WASTE COMMITTEE

REQUEST FOR PROPOSAL

The North East Solid Waste Committee (NESWC), on behalf

of the towns of Andover, Dracut, Hamilton, North Andover,

Tewksbury, West Newbury, and Westford, wishes to obtain proposals
for a Preliminary Feasibility Study of the municipal
acquisition and operation of an electric system. The

enclosed Request for Proposal, offered under chapter 30B,

§ 6 of the Massachusetts General Laws, contains an outline

of the desired Preliminary Feasibility Study.

If you have any questions as you evaluate your interest

in this project, please contact NFSWC at

617-951-0402 or fax 617-951-0415.

109/123 Main Street • North Andover, MA 01845 • Telephone (508) 686-6234 • FAX (508) 688-4204



REQUEST FOR PROPOSAL

North East Solid Waste Committee Preliminary Feasibility Study

PART 1

General Information

1.1. Background of Project

In 1994, the North East Solid Waste Committee (NESWC) Board of Directors voted to

sponsor a study for certain of its member communities. This analysis has several

objectives including to: (1) examine the issues involved in the supply and distribution

of electric power; (2) assess the advantages and. disadvantages of exploring alternate

electric power supply options; and (3) make recommendations to the respective
communities. The decision to join this Preliminary Feasibility Study provides the towns

of Andover, Dracut, Hamilton, North Andover, Tewksbury, West Newbury, and

Westford with an excellent opportunity to analyze alternative electric power options.

Presently, electric service in the Towns of Andover, Dracut, Hamilton, North Andover,

Tewksbury, West Newbury, and Westford is provided by Massachusetts Electric

Company.

1.2. Community Profiles

The towns of Andover, Dracut, Hamilton, North Andover, Tewksbury, West Newbury,
and Westford are located in the northeastern region of Massachusetts. The towns’

populations are as follows: Andover: 29,151, Dracut: 25,594, Hamilton: 7,280, North

Andover: 22,792, Tewksbury: 27,266, West Newbury: 3,421, and Westford: 16,392.
Attached please find a map of the communities involved in this study.

1.3. Objective of the Project

The purpose of this Proposal is to invite qualified individuals and/or consulting firms

or teams to determine through a Preliminary Feasibility Study whether there are

enough potential savings in reduced electric rates through either municipal acquisition
and operation of an electric system or other alternative electric power service strategies
to warrant an in-depth study of such a program. There are five basic criteria against
which any proposed action would have to be evaluated. The five criteria are:

A. Obtain reliable electricity to the communities and electricity consumers in the

communities;

B. Provide this service at the lowest possible cost;



C. Provide the flexibility necessary to take advantage of anticipated technological
innovations and regulatory changes in the generation and transmission of

electricity;

D. Encourage cost-effective conservation in choosing electricity resources; and

E. Consider environmental costs in the choice of resources.

1.4. Project Requirements

NESWC, on behalf of its member conmiunities, is seeking a Preliminary Feasibility
Study which will provide it with a recommendation on whether municipalization of the

distribution system or other market alternatives has the potential savings and practicality
to warrant a full feasibility study.
To do so, the Preliminary Feasibility Study needs to:

(1) Identify the Towns’ present electric loads and project future demand by
category of usage for a reasonable planning horizon;

(2) Project the retail rates by the current provider by service category for the

same time period;

(3) Identify wholesale power suppliers and project their cost of services and

wholesale rates, including wheeling, for the planning period and consider the

possibility of self-generation or co-generation;

(4) Estimate the cost of acquiring the existing distribution facilities which serve

Andover, Dracut, Hamilton, North Andover, Tewksbury, West Newbury, and

Westford and indicate any significant capital improvements as may be

necessary;

(5) Estimate and project start-up costs; the annual cost of operation, and ongoing
maintenance under municipal or other ownership;

(6) Evaluate financing alternatives, including the cost of acquisition and capital
improvements; and

(7) Based on the foregoing six points, compare the average cost for electricity
service by category of usage under, (1) existing sources and (2) municipal
ownership/operation or other market alternatives, for the planning period.

The Preliminary Feasibility Study should address the issues outlined herein and may

identify additional items that may be considered by the Towns as they consider various

electric power service options.



1.5. Consultant

NESWC, on behalf of the Towns of Andover, Dracut, Hamilton, North Andover,

Tewksbury, West Newbury, and Westford, is seeking a highly qualified consultant or

consulting team for the proposal submission. Information about the qualifications and

experience of each member of the team must be provided to NESWC in order to

determine their ability to execute the project. Information about the performance of other

contracts similar to that being sought by the Towns of Andover, Dracut, Hamilton,
North Andover, Tewksbury, West Newbury, and Westford shall be submitted. NESWC,

acting on behalf of the Towns, reserves the right to reject any consulting team and/or

member thereof. NESWC shall also consider the overall competence of the team as

outlined in § 3.1 F. References should be provided including name, address, and

telephone number of a contact person for each project identified and submitted as

similar projects. Experience will not be considered unless complete reference data is

provided.

Qualifications and experience of key personnel shall be evaluated by submission of

resumes of each of the key personnel who will be committed to the performance of the

project. The resume should clearly describe each individual’s specific project experience
and the date related to that experience.

1.6. Availability of R.F.P. Documents

Copies of the Request for Proposal and appropriate documents will be available in the

office of NESWC do Environmental Futures, Inc., 530 Atlantic Avenue, Boston, MA

02210.

1.7. Submittal Deadline

Proposals shall be delivered at the above address to the attention of Steven M. Rothstein,
NESWC Executive Director on or before May 1, 1994 at 5:00 p.m. and will be marked

with date and time upon receipt. It is the sole responsibility of the consulting team to

see that their proposal is delivered before the stated deadline. Each proposal must be

submitted with the required documentation.

Price proposals, clearly identified as such, are to be sent under separate cover in a sealed

envelope with the consulting team’s name indicated. Pursuant to M.G.L. Ch. 30B, § 6,

the price proposals will not be opened until all Preliminary Feasibility Study proposals
are opened and evaluated. Price propos~als shall not be revealed to those persons

evaluating the Preliminary Feasibility Study proposals.

1.8. Timeline

A proposal selection is expected by June, 1994. Notice is expected by June 30, 1994.

It is anticipated that the project will commence in June or July and be completed with



submission of a final Preliminary Feasibility Study report and recommendations in

December 1994. Within five (5) days from the approval by the selection sub-committee

of the NESWC Board of a contract, a revised schedule of the project outlining date of

tasks to be met and the nature of the submission.

Preliminary Feasibility Study proposals will be evaluated pursuant to the criteria set

forth in this Request for Proposal. After the evaluation of proposals, price proposals will

be opened and considered. Under no circumstances shall price proposals be revealed to

those completing the Preliminary Feasibility Study proposals until that evaluation

process has been fully completed and all proposals have been ranked.

PART 2

Proposal

2.1. Scope of Work

The Preliminary Feasibility Study is being undertaken to provide NESWC and the

Towns of Andover, Dracut, Hamilton, North Andover, Tewksbury, West Newbury, and

Westford with information which will affect the Towns’ ability to pursue alternatives to

Massachusetts Electric Company, and provide an estimate of possible savings that could

be realized by pursuing alternatives. In order to gain the aforementioned information,
the Study should address the seven items outlined in Section 1.4. Each of the items

should be addressed so that adequate information will be available for the Towns to

evaluate their options.

NESWC reserves the right to reject any and all proposals. In addition, NESWC may

modify and/or negotiate the scope of work to address budgetary constraints and/or to

incorporate other concerns not initially addressed.

2.2. Description of Services and Deliverables
-

The individual and/or consulting team selected to conduct this Preliminary Feasibility
Study will be responsible for participating in at least four working meetings. In

addition, there shall be either weekly meetings and/or conference calls with the staff.

A draft Preliminary Feasibility Study shall be submitted to NESWC within 120 days
after approval of a contract. NESWC shall have 30 days to submit comments on said

draft Preliminary Feasibility Study and the consultant shall submit a final Preliminary
Feasibility Study within 30 days of receipt of all comments.

2.3. Return of Responses

NESWC shall be under no obligation to return any responses or materials submitted by
a vendor as a result of this R.F.P.



2.4. Incurring Costs

All costs incurred in the preparation and submission of the R.F.P. shall be borne by the

vendor.

2.5. Form and Content of Proposal

Responses to the R.F.P. shall be in one volume. Eleven (11) copies are required. Any
firm brochures and/or information pertaining to the qualifications of the individuals

and/or consultant team may be submitted, but all must be included in the single
volume. Respondents are discouraged from submitting costly and/or elaborate materials

as no materials will be returned.

Price proposals, clearly marked as such, shall not be included in the Preliminary
Feasibility Study proposal. These proposals shall be submitted in a sealed envelope with

the consulting team’s name clearly indicated.

If an individual and/or consulting team omits from his/her/their R.F.P. submission any
of the materials described below, NESWC will retain the right to eliminate the proposal
from consideration. NESWC looks forward to a mutual and beneficial relationship with

the designated consultant and a successful project for NESWC and its member

communities.

The proposals shall be organized as follows:

A. Executive Summary

Include as a part of the executive summary a list of firms/individuals participating in

the response to this R.F.P.

B. Scope of Work

A narrative describing the proposed Scope of Work for the performance of this project.
The Scope of Work shall include the proposed methodology and methods to assure

quality, cost and schedule control, and reporting schedule.

This narrative shall not contain any information concerning the proposed price terms

offered by the consulting team or individual.

C. Consultants

A list of the individuals and/or members of the proposed consulting team specifically
describing the percentage of functional responsibilities and project tasks to be assigned
to each firm included in the team’s submission.



D. Qualifications and Experience of Each Individual and/or Consulting Firm or

Team

(1) Describe previous experience on all projects of comparable complexity
undertaken by each of the consulting firms during the past three years,

highlighting, if applicable, those projects for communities comparable
to Andover, Dracut, Hamilton, North Andover, Tewksbury, West

Newbury, and Westford.

(2) Provide references including name, address, and telephone number of

a contact person for each project identified and described above.

Experience will not be considered unless complete data is provided.

(3) List the lead person for the consulting team.

(4) Qualifications and experience of key personnel to be assigned to the

project including resumes which clearly describe each individual’s

project experience.

E. Capacity of the Team

Please clearly identify the current and proposed staff, by discipline, and itemize staffing
commitments and requirements of this project.

PART 3

3.1. Evaluation and Selection Criteria

NESWC, on behalf of the Towns of Andover, Dracut, Hamilton, North Andover,

Tewksbury, West Newbury, and Westford, shall evaluate each individual or consulting
firm or team and their proposal in accordance with the followingcriteria:

A. Technical Competence

(1) as evidenced by professional qualifications necessary for satisfactory
performance of required services;

(2) specialized experience and technical competence of firms specially
related to similar communities;

(3) availability of personnel to accomplish the work in the required time;

(4) prior relevant experience;

(5) proposed services which adequately address the issues raised in the

Request for Proposal; and



(6) knowledge of Massachusetts and national regulatory environment.

B. Project Management

The ~e1ected consultant must have shown evidence of exceptional ability to

manage a research project involving decision-making processes with multiple
public entities.

C. Conflict of Interest

Respondents must demonstrate no conflict of interest as a result of work

performed or currently being performed for organizations, businesses, or

utilities where the consequence of the work could lead to conditions prejudicial
to the municipality or to consumers. Furthermore, respondents must provide
an affirmative disclosure statement concerning any and all work done for an

investor-owned electric utility, publicly-owned electric utility, or electric utility
association in the last three years. Respondents shall also disclose any other

employment or circumstances which pose or reasonably may appear to pose a

conflict of interest.

D. Cost of Services

NESWC has budgeted a limited amount of money for this project and,

therefore, the cost of services will be carefully considered in the evaluation of

any proposal. The total cost for this R.F.P., including professional services and

reimbursements, shall not exceed $90,000.00. Respondents must include a

proposed budget for this work.

As required under M.G.L. chapter 30B, § 6, price proposals shall not be opened nor

considered until such time as all Preliminary Feasibility Study proposals have been

opened, evaluated, and ranked. Price proposals shall not be revealed to the team

evaluating the Preliminary Feasibility Study proposals.

3.2. Oral Presentations

Bidders may be requested to make one or more oral presentations to the NESWC

Selection Sub-Committee prior to the selection of a consultant.

3.3. Selection Process

NESWC will select an individual and/or consulting team on the basis of the

responsiveness to the R.F.P. requirements and price. As required under chapter 30B, §
6, all proposals shall be evaluated against only those requirements set forth in this

Request for Proposal. All evaluations shall be in writing and ranked pursuant to chapter
30B, § 6(e)(1). As required under M.G.L. chapter 30B, § 6, price proposals shall not be

opened nor considered until such time as all Preliminary Feasibility Study proposals



have been opened, evaluated, and ranked.

The individual and/or consulting team to be recommended to the NESWC Board of

Directors will be the one whose proposal is determined to be the most advantageous to

the Towns, taking into consideration price and evaluation factors set forth in the Request
for Proposal. No other factors or criteria shall be used in the evaluation. Notice of

selection will be in writing and by U.S. mail.

NESWC reserves the right to reject all proposals.
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WestfordJoins study of
alternate electricityfirms

a

By RICHARD THOMPSON
Sun Correspondent

WESTFORD — Looking to benefit from the

increasing competition in ‘the electric industry,
the town of Westford last night joined three
other area towns in a study that will look at

alternatives to the Massachusetts Electric Co. as

a supplier of electricity. -

Selectmen, in.a special session, voted 3-0 to

join Draéut, Andover, and North Andover in the

study sponsored by the Northeast Solid Waste

Consortium (NESWC).

Established in 1985, NESWC represents 23

area communities that send trash to a North

Andover incinerator owned and operated by
Massachusetts RefuseTech Inc. At the incinera

tor, waste is burned to generate electricity,
which is then sold for a profit to the New

England Power Co., the parent company of

Massachusetts Electric.

Other area towns in the consortium include

Acton, Bedford, Boxboro, Burlington, Carlisle,
Tewksbury, and Wilmington.
Steven Rothstein, executive director of the

NESWC, said the NESWC study will try to find

the least expensive supplier of electrical ener~.
The study will look at municipal power compa
nies and private electric companies as possible
alternatives to Massachusetts Electric.

Rothstein said customers and town govern
ments will benefit from the study and a possible
decrease in electric rates. For now, participants
in the study will be limited to those towns where

Massachusetts Electric supplies electrical ener

Westford Town Manager Robert Halpin said a

representative of Massachusetts Electric con
t.acted him recently to try to negotiate a new

contract with the town of Westford. He said the

representative called him as soon as he discover
ed that Weatford was looking at alternate ener

~r suppliers.

Westford Town Manager
Robert Haipin said a repre
sentative of Massachusetts

Electric contacted him yes

terday to try to negotiate a

new contract with the town as

soon as he discovered West.

ford was looking at alternate

energy suppliers.

Rothstein added that Massachusetts Electric
has sent letters to its largest users offering
discounts for long-term contracts. Massachu
setts Electric is afraid of competition, Rothstein
told the selectmen.

Rothstein also told selectmen the NESWC
board of directors has set a $90,000 maximum
cost for the study. He said the NESWC will bid
the project to try to find the lowest cost.
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tztws anci towns have t)een

held captive by utilities

fartoo tong.’.
ROBERTERCOLINI,NosthAsdover

croup to study..
sower options
SeekinEmore muscle for cities and towns

1: M ~hazardous waste, its main

‘~ SPIAL7OThEGLOBE
focus will be on “alternative sources

of electricity,” said Steven M.

Rothstein, executive dir~or of the

North East Solid Waste Committee,
which represents 15 NorthWest-
area communities and eight others

north and cv~est of Boston that send

their trash to Massaehu8etts

RefuseTech Inc.’s North Andover in

cinerator.

Electricity generated from waste

is sold to.Westhorough-based.New
England Power Co., which, like Mas

sachusetts Ele&ic, is a subsidiary of

New England Electric.

“We believe that, within the next

10 years, cities and towns will be so

liciting bids for electricity the same

way they do for other services,”
Rothstein said, adding that the study
will analyze electric rates charged
North East Solid Waste Committee

communities versus prevailing rates

elsewhere in Greater Boston and will

examine the operations of public

power companies in the state.

As much as it may,seem like a

pipe-dream now, Rothstein said he
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EST FORD — Fed up
with high electric

rates and periods of

interrupted service,
Massachusetts Elec

customers 8UCh as Gunars

irs of Weatford and Robert Er

~i of North Andover say the tim

s right for a study that will look

the feasibility of municipalities
around so consumers can

electricity from the omnpa

the lowest rates.

‘~X)ffidals of five towns now served

by Massachusetts Electric —

Wbetford, Dracut, North Andover,
A4dover and Tewksbury - are sup

pifrting a research effort by the

N~ith East Solid Waste Committee,
which is requesting study proposals
from engineering companies, utilities

outside New England, and law firms,

among other organizations.
_While the study, which is expect

ed to get under way in June and be

~ ~ by yjar’s end, will delve

i ue,suckstheeliminationof

• i~immzai~ type is long overdue. Cities and large commercial users 5 percent

Continuedfrom Page 1 . towns have been held captive by util- discounts if they remain with them

ities for too long. And utilities are for five years, then the town should
envisions communilses receiving bids

‘~j~ g~~ent — they grow and be ~asinitted to solicit bids to get the
from power companisa on munimpal,

~ ~ up ~~best pmalble deal for its other rate-

commercial and residents! !ates. would be wonderfuL” .. payers,” Westford town manager

“By the year 2000, electhc power ~ ~~~ iin~

~p Will be conpeting aggres- pi~t~ ~ a~pt bids from power~ If the state were to permit bid

*‘dy fo .buaine, much ~ie companies. (In the NorthWest. ding by cities and.towns. Massathu

telephone COi~iP5fli~ ~ t0(l~Y’ he Weekly region, municipal light facili- setta Electric would welcome it,
predicted. :And. be 0~~t~ded’ ~ ties are located in Belmont, Concord Saad said, ndding “we feel strongly
so-called retail wh phenome- and Reading.) But, because of differ- that we have the lowest rates in New

non, or the right oflargeeI~ in electric rates, there is ~- tngland.”
to have power t~azwmiOnd tO creasing pressure

- to give cities and Sand’s claim notwithstanding,
t~ ovei~ different utilities’ POEm- towns the right ~O~ ~ ~ ~ “to~
lines, will be ganmafly accepted by ding process, said Mazy WebStes’, at all kinds of electric power) altee

the beginning of the nest ceictiny.- Of three DPU ueiumedomavs. natIves,” said Gary McCsithy,assis.
Several states, including M however, there would have to be tout town manager, and the town’s

ch erg looking into the rsuiifl- -enabling legislation end, in thepast, representative to North East Solid

callous of Mail wheeling. “We’re ‘k number of proposals have Waste Committee. -.

tiptosing Into lt~ utilities hioW It’s been defeated” WebSter said. North Andover doesn’t foresee

bSming said lmetvlin,spdkes- Nonetheless, àf~eials ‘In “folding the tent tomorrow with

man far the state Department of Westford, Drac~t, North Andas~er,. Mass. Electric, but we want to eon-

Public Utilities. Andover and Tewksbuzy say they (anne totalie a hard look at rstes and

Zagare,:who :bas lived in would strongly back a North East ..znarketplacealternativea-togetthe
•

Weatford for 20 years, said any Idea Solid Waste Committee study rec- most bang for the buck,” said town

that -would lower electricity costs oinmendaiion for competitive bid- manager James Gordon.

and lna’ease service is worth p0cm- ding for electric power. -

Like colleagues in the other

lug. “Not only are there the high Massachusetts Electric also towns, Gordon wants to see reduc

rates, but Mass. Electric also doesn’t serves the North Weekly-area waste tions in tipping fees for trash deliv

respond quickly enough to power district towns of Hamilton, Manches- ered to Massachusetts RefuseTech’s

outages after storms.” he asserted, tsr-By-The-Sea, Wenhain and West North Andover incinerator.

noting that he pays about $50 a Newbury. It has 53,000 customers in “Every penny in electricity reim

month for electricity, the nine-town area, said Mass. Elec- bursements that we get is worth a

Former North Andover select- Iris spokeaman David Saad, $10 reduction in our tipping fees,

man Ercolini said. ‘A study of this “If Mass Electric is offering ~hich are now $85 per ton,” Cordon

Group wants commUlilties to Iiave~
•nOreniuscle wIi€~n buyingpower ~

said, noting that New England P1~
or pays the town 2 cents per ki)o~vatt,
hour for electricity produced at the

NcothAiidoverfacihity.
Although contending that tippin~

fees are “a separate Issue” from

NOrth East Solid Waste Coneiib~
tee’s main interest in opening up
electric power d~ilaition merk~
for the benefit of aM rstepay~
Rotlutein said payment of 6 c~f~
per kilowatt hour would drop’
NESWC members’ tipping fees ,t,~g,
$45 a tee..

‘Toe problem is that New E~,
gland Power doesn’t pay enough ~o~
the eledz’icity generated In

Andov&, and everyone else pays too

mmb fur electricity,” said Robei~
McQuade, Andove?s Depaitneiit’dt’.
Public Works supervisoi and Rca’O~
East SWC representative.

“What It boils down to~,
Tewkibary town manager Dav1~
Creasman said, le that custom~
pay 8 cents per kilowatt L ~

Mass. Electric, which pays 4 to ~
cents per kilowatt Ixair for electric-,,
ity generated at the North Ando

var] incinerator.”

Other North East Solid Ws.4~
Committee members in the Nor(1~
West region are Anton, Arlington,
Bedford, Belmont, Burlington. Csr~-”

lisle, Lexington, North Readin~”
‘Wilmington and Winchester. “
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NORTH EAST SOLID WASTE COMMITTEE

MEMORANDUM

TO: James Gordon

North Andover Town Manager

FROM: Steven ~4~ein
Executi~ ‘tYirector

RE: Electricity Service Study

DATE: February 4, 1994

Executive Summary

In the past few years there has been increased competition and change in the

electricity industry. These national and state changes have been driven by regulatory,
legislative and market forces. Due to the changing markets, there may be increased

opportunities for your community to explore other electricity alternatives aside from the

current options of purchasing power from Massachusetts Electric Company.

Therefore the North East Solid Waste Committee (NESWC) is planning to

coordinate a Phase I study to explore different electricity service options.

Background

Recently, the electricity industry in this country has become more competitive.
Reflecting similar changes in the telephone, natural gas and airline industries - among
others - there are significant shifts in the electricity generation and supply companies.
A decade ago most of the new electric generation sources were owned and operated by
the electric companies. Today independent power producers represent almost half of the

new generation being produced. This market trend was further enhanced through the

National Energy Policy Act of 1992 which allowed for greater access to the industry.

There are increased opportunities for wholesale wheeling. This is the purchase of

electricity produced by one electric company and paying transmission charges to send

it through another utility’s system to reach the final destination. While retail wheeling,



the ability for a large electric user (including a community, school, factory or industrial

user) to purchase power contracts directly is currently not allowed, there are several

legislative and regulatory initiatives in Massachusetts and nationally which may change
this. Due to changes in the natural gas industry, it is now possible for large users to

purchase supplies directly.

In a related effort, the Commonwealth of Massachusetts is currently conducting
an analysis of the feasibility of realigning or merging certain electric or gas utilities. As

the attached newspaper articles indicate, there may be significant cost savings based on

exploring potential changes in the current “patchwork of utility companies that serve

Massachusetts.”

Proposal

NESWC is sponsoring a study of certain member communities to explore what

are the options of withdrawing from the current electric company - Massachusetts

Electric Company. One option is to establish a new municipal electric company to

generate power or purchase power from a range of suppliers. It may be possible to sign
up with another investor owned electric company or, in certain cases, establish a

relationship with an existing municipal electric company. For example, the Town of

Madison, Maine recently signed a contract with Northeast Utilities of Connecticut as a

result of a “request for proposal” review process.

NESWC is preparing a request for proposal for private firms to conduct this

preliminary analysis. This study will include the review of legal, financial, regulatory
and market considerations. It is anticipated to send this proposal out in early March,
seek responses in 60 days and select a firm within 45 days thereafter.

The benefits for your community would be to receive a Phase I analysis, exploring
many of the key issues in an area where there may be cost savings in the short or long
term for your citizens and local industry. There is no direct cost to your community.
This portion of the analysis will be paid for by NESWC. Your community will be asked

to make available certain records and information regarding electric use, population and

other key data. NESWC will manage the RFP process and will provide updates
throughout the process as requested.

Thank you for your consideration. I will be available to provide further

information or answer any questions at your next meeting.

Attached please find several documents that maybe interest including two articles

on the Massachusetts utility merger study, a list of publically owned electric companies
established in the past several years, and articles comparing the cost of public power and

on retail wheeling.
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Putting the squeeze on

UTILITIE$
The Weld administration

hopes that mergers
~woild reduce sOme of the

- highest gas and electric

bifis in the nation. 1

By Jerry Ackerman
GlOBE STAFF

• The discrepancies are startling.
Last winter Lowell residents paid ~ percent

more for gas heat than those in Boston, and nearly a

third more than residents of Fitchburg.
Electricity showed similar symptoms. For exam

ple, New Bedford homeowners had electric bills

nearly 40 percent higher than those in Cambridge.
One big reason, say critics: The patchwork of uti]

ity companies that serve Massachusetts, a circum

stance creating inefficiencies that may unnecessarily
jack up what already are among the highest gas and

electric bills in the nation.

That’s why in an era when other regulated indus- Energy adviser Remen: “Energy cost Is a factor when we fry to attract new Industry to Massachusetts.”
tries are being broken up, the usually hands-off Weld

administration is promoting the concept of mergers
or acquisitions. The goal is to cut electric and gas costs and

-

make Massachusetts more competitive for economic develop .~
-

~.
~ -

‘•

ment. : 01
“Energy cost is a factor when we try to attract new indus

try to Massachusetts,” said Stephen J. Remen, Weld’a top
—

energy adviser and director of the state Office of Energy Re-
— ~- -

sources.
-. c~a~

-

p~çthorm-~“We want to find ways that we can reduce the competitive
‘

~r~-j~
disach antage that e e hase in this region he said Looking at ‘

electric and gas companies, we are asking whether mergers ~~-~-~xt ‘~‘ .

~.
- — ~4.and consolidations and acquisitions might produce some say- --.

Boston Gas Co., in a proposal for regulatory change pre
pared ~‘~ith Weld administration encouragement, estimated

-

consolidation in the gas industry alone could save $100 million
-

~
a ‘ear in operating and administrati~e costs — equal to 8

.

F

percent of current statewide annual gas sales of $12 billion. ‘

-

-

Promped by what Boston Gas called a “~hite paper the ~
state Department of Public Utilities has begun soliciting corn- ~ ~
ment on whether its regulations should be changed to provide ~

-. cit,-
-, -.

-

a financial incentive for utility companies to consider mergers.
-

- -

The DPU says one approach might allow acquiring companies
to recoup from ratepayers some costs of a takeover. A first

-

round of written briefs is scheduled for Friday. A decision is I
enpectednextyear.

- ~- ~gr-~ •~.
It is no secret that Massachusetts gas prices are among

- t~. ~‘i a
Osin

the highest in the nation, and have been for years. That’s ~
- ~.

- ~5.t’. ~

mainly because the Northeast is at the far e’md of pipelines “
.i
~ “~

that delis er gas from its source In the Southaest and in e est Cambrdge Deceic tlg tar d~~~IO 4

cr0 Canada~

But the distance gas tra~ els to get to \Ia&achusetts cer souscL sa~aai oi ~~ursycsi,~miL,n~ ~~0”
tainly doesn’t account for the sometimes cide gap in gas bills

UTILITY BILLS, Page 56



Weld admiiiistratiori hOpes mergers
will help reduce Iiigh’utffltyb.ffls
•~BILLS sumer advocate, that market fo~es are work “no mat-

Continued (ruim page 47 : .; tar if the commission says y~ or the commission says
that eosts between neighboring towns While some no”

blame the utilities commission itself for letting prces mm Jennifer Rochester, agas industry anaiys~ with Duff

aniok,manyalsocitethefragmentednatureoftherndus- & Phelps in Chicago declined to give speeiJlc~ but said

try and the resulting duplication of suth~ .shelshearingalotottalkaboutIar~ercompaiiiesin’the
meter-reading departments and computerized-billing ~No~theót moving in on their smaller brethren. Not all of

services.
..

-

-.. it is friendly. “Some of them have run up against thnaller

Excluding more than 40 cities and towns with their companies not wanting to be takeà over,” she said..

own unregulated public utility agencies, Massachusetts ~dichjel C. Heim,an analyst with A.G. Edwards &

•has eight electric utilities and 10 investor-owned or pri- Sims Inc. in St. Louis said that, with or without consent,

vately owned gas companies~ :. - -~
.

.

interest in consolidation is also being spurred by deregu
They range from the Massachusetts Electric Co., a lation~t the national level in both the gas.and electric

subsidiary of the New England System, with 922,000 mdusthes.

customers in 146 citie~ and towns, to the tiny Blackstone . For exainple recent rulings by the Federal Ener~’
Gas Co., ~th fewer. than 900 connections in Just b&o Regulatory Commission allow large gas inera, such as

towns on the Rhode Island border big manufacturers and electric utilibes that burn gas, to

Compare this with New Jersey which with roughly bypass local gas companies us contracting for their fuel

1.5 million more people than Massachusetts has four gas supply
utilities and four electric companies. Or Mic.lugan, with Similar decisions have applied to the electric uidus

nearly twice the popu]ationand seven times area, Y try. Boston Edison o., for xaniple, came close to losing
which has seven gas companies and (our investor-owned its largest customer the Massachusetts Bay ‘Pransporta
power suppliers. - tion Authority after the MBTA began soliciting bids for

Says Rernen. “I think that, per capita, Massachusetts its power supply
I

probably has more companies than any other state.”. . “j think these frulmgs) 5Z~ Cre5th1~ a Situation where

BostonGa~,with5o0,000cuStomerSthel2rgestOfthe itisadvantageous Wbealargerutility,Nomsai.
state’s gas utilities, agrees- In its proposal filed last June Boston Edison declined comment on v.4iat p~ition it•

with the DPU, the company asserted that “theyery.exis- wuld take in the pending state DPIJ proceeding
tence of 10 regulated (Easl utilities,’ dividing up a rela- Commonwealth Energy Corp~thich has the highest
tively small market, leads to numerous inefficiencies.” electric rates and has been menbonth previously az a

Boston Gas, a subsidiary of Eastern Enterprises Inc., merger candidate, said it does not plan to file a brief this

is cagey about whether it is waiting for the chance to week but would take part- in future rounds of testimony.
gobble up si*aller utilities. “The implication is there that But officers of several other smaller and medium

we would be interested,” said Eastern Enterprises sized utilities made clear they may not be willing players.
spokesman Ronald Ziemba. “But remember, this can cut John Stevens, president of Easteri Utilities Associ

any number of ways depending on who the players are.” ates, which supplies electricity to the Brocktoa area, Fall

One potential player that heard the knives being River and parts of Rhode Island, said he farors the pro-
whetted was Colonial Gas Co~ of Lowell, with separate posal before the DPU as a way to enscimragv mergers

divisions supplying the upper Merrimack Valley and where they are appropriate. :

Cape Cod. Six weeks after the DPU cited the Boston Gas... “You can’t depy that there are potsible savings out

proposal as worth study, Colonial’s directors adopted a -. there,” Stevens said. “But -you also have to make sure

“poison pill” provision to thwart any hostile takeover at- that you don’t c’eate new layers of thanageinent when

tempt
.

~. .

-

~.. .

. you put companies together. ..; The door ~hould be

Nickolas Stnvropoulos, Colonial’s chief financial ofti- opened. But ifyou can’t show the savings that can be

cer, said the timing was coincidental. “Whether or not reasonably expected, you should not ‘go forward.”

the Boston Gas ‘white paper’ existed, my bet is that the “Broadly speaking, bigger is not always better,” said

Colon ialj board of directors would have adopted such a John W. Purdy Jr, vice president of the Essex County

program at this time.” he said. Gas Co. of Amesbury, which has only 40,000 customers

Market analysts .

would not comment directly on and was ranked bat winter as the second most expensive
whether they think ~oston Gas and Colonial - or any gas company in the nation. ~

-

other companies, for that matter - are candidates for~ “You don’t always necessarily achieve the economies

consolidation should the public utilities commission issue
-

of scale that you thought you were going to achieve,”

a supportive ruling. .

.

Purdy said. A big part of the cost of gas has to do with

But many believe, as does George Dean, a Massachu- distance from producing gas fields; he says. “You can’t

setts assistant attorney general who fills the role of con- legislate that away” .
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Public .Power
Costs Less

Residential
customers of investor-owned

utilities paid average rates that were 28 percent above

those paid by customers of publicly owned systems

during 1990. Public power customers paid an average

of 6.4 cents per kilowatt-hour for residential electric

service, as compared to 8.2 cents per kilowatt-hour

paid by residential customers of privately-owned
utilities.

Across the country, publicly-owned
electric utilities continue to lead the

~~‘a~’ in providing residential,
commercial and industrial customers

with low-cost energy for homes,
businesses, large industry and the

public.
The 1990 data presented here for

rates (average revenue per kilowatt-

hour) and average annual consumption

per customer for residential, commercial

and industrial customers of public
power systems are based on information

reported to the Department of Energy
(DOE) by 2,011 publicly-owned
electric utilities, which comprise
virtually all of the public po\%’er sector.

The 1990 expense data for public

power systems cover 320 of the largest
public power distribution systems.
These utilities accounted for

approximately 73 percent of all public
power sales to ultimate customers. The

data reported for investor-owned

utilities cover 182 major electric utilities,

representing 99 percent of electricity
sales to ultimate customers in the private sector for 1990.

In 1990, residential customers of in~’cstor-o~~’ned

systems paid an average of 1.8 cents, or 28 percent,

more for each k\Vh of electricity used than did

residential customers of publicly owned electric utilities.

This represents little change from 1989, when residential

customers of investor-owned systems paid 1.7 cents, or

27 percent more for electricity than their public sector

counterparts.

Public power residential customers paid an average of

6.4 cents per kilowatt-hour in 1990, compared to 8.2

cents per kilowatt-hour for residential

customers of private sector utilities. The

average public power residential

customer consumed 10,498 kWh of

electricity in 1990, compared to the

typical private sector residential

customer, who consumed 9,051 kWh

of electric power during the year.

Average residential rates rose slightly
for customers of both publicly-owned
and privately-owned utilities from 1989

to 1990. Public power residential rates

rose from 6.3 cents per kWh in 1989 to

6.4 cents per kWh the following ~‘ear.

For residential customers of private
power systems, residential rates rose

from 8.0 cents per kWh to 8.2 cents per
kWh over the same time period.
Commercial customers of investor-

owned systems paid 15 percent more for

electricity than public power customers

in 1990. Public power commercial

customers paid 6.5 cents per k\Vh,
compared to 7.5 cents per kWh paid by
commercial customers of privately-
owned electric utilities. Annual

consumption for the commercial class

averaged 60,393 kWh for public po~~’er customers and

65,687 kWh for private power customers.

Industrial customers of investor-owned utilities taid
4 ncrccnt mo-~’ ~

- Public power

residential customers

paid an average of 6.4

cents per kilowatt-hour

in 1990; compared to

~8.2 cents per kilowatt-

hour for residential

customers of private
settor utilities.



customer in 1990. Public power industrial customers

paid an average of 4.7 cents per k\Vh and consumed

1,169,710 kilowatt-hours per customer, while private
power industrial customers paid an average of 4.9 cents

per kWh and consumed 1,879,418 kilowatt-hours per

customer.

Managerial costs faced by public power systems

remain below comparable costs of private power

companies, indicating greater efficiency of management

mong public power systems. Administrative and general

expenses of investor-owned svstcnis were 27 percent
above those of public s stems. These expenses for public
power s~’stems avcragcd SlOl per customer, compared
to SI 28 per customer for private power systems.

Customer :~cCOIiflts c::~ens~c .:.~ra~’cd ~

customer for publicly-owned electric utilities compared
to S39 per customer for private utility companies.
Average customer accounts expenses for private systems

are 18 percent above those of public systems.

The statistical information presented here re-confirms

the experience of the ~6 million customers who have

made the public power choice: public power costs less.

Statistics presented here for publicl~’ owned utilities

are based on data reported to DOE on forms EIA-S61

and EIA-412 for 1990. All data presented for investor-

owned electric utilities arc based on information

reported b’~’ the utilities on form EIA-861 and on the

FERC Form I for 1990, and published in the aunua!

DOE report, Financial Statistic$ of Scl~c~~d Elec~-j~
I ~ ~

1990 Rates

AveragéRévenue Per kWh (cents)

ResIdential Commercial Industrial

PRIVATE PUBUC PRIVATE PUBUC

Average Annual kWh Consumption
Per Residential Customer, 1990

PRIVATE PUBLIC

Residential

10,498

•

Average Annual kWh Consumption

1 ~ Per Industrial Customer, 1990

Industrial

1,879,418

Average Annual kWh Consumption
Per Commercial Customer, 1990

~ommerc1a1

65,687.
60,393

PRIVATE PUBLIC PUBLIC PRIVATE PUBLIC



PUBUCLY OWNED ELECTRIC UTIUTIES ESTABUSHED (1980-1993)

YEAR PREVIOUS
UTIUTY STATE ESTAB. SUPPUER

Ct~gnik (Alaska) Electric

160 meters)

ALASKA 1981 Sea Alaska

City of kotilk Utalty
(122 meters)

ALASKA 1982 Supplier Unknown

Akutan (Alaska) Electric Utility
(39 meters)

ALASKA 1982 Supplier Unknown

City of Thome Bay Utilities, Alaska

(306 meters)

ALASKA 1983 Federal Government

St Pad (Alaska) Municipal Electric Utility
(186 meters)

ALASKA 1983 Federal Government

City of Larsen Bay, Alaska

(62 meters)

ALASKA 1984 Individual Generators

City of Galena, Alaska

(350 meters)

ALASKA 1985 M & 0 Enterprises

Page (Am.) Electric Utility
(2,99 1 meters)

ARIZONA 1985 Arizona Public Service

TownofFredonia,Arizona
(526 meters)

ARIZONA 1987 CPNational

Electric District 18 of Maricopa County,
Arizona

(188_meters)

ARIZONA 1987 Arizona Public Service

Tuoluime County (Calif.) Public Power Agency
(215 meters)

CALIFORNIA 1982 Pacific Gas & Electric

Trinity(Calif.)CountyPub&Ut~tyDistrict
(2,189 meters)

CALIFORNIA 1982 CPNational

CityofNee~es,Califonà

(2,500_meters)
CALIFORNIA 1983 CPNational

Hayfork Va&y (Calif.) Public Utility District

(724 meters) (Merged with Tmty County PhD ii 1993)

CALIFORNIA 1988 Pacific Gas & Electric

Lassen(Calif.)MunicipalUtilityoistrict
(10,000 meters)

CALIFORNIA 1988 CPNational

~_________________________

Reedy Creek lm~’ovement District

(658 meters)

FLORIDA 1987 None

Troy (Mont) Power & Light MONTANA 1987 Montana Light & Power

(879 meters)



YEAR PREVIOUS
UTIUTY STATE ESTAB. SUPPUER

City of Sa~ww, Ne&aska NEBRASKA 1988 Nebraska Public Power District
(549 meters)

Massena (NewYork) Electric Department
(8,390 meters)

NEW YORK 1981 Niagara Mohawk

Riverdale, North Dakota

(150 meters)

NORTH

DAKOTA

1992 Corps of Engineers

Clyde (Duo) Light & Power

(1,921 meters)

OHIO 1989 Toledo Ec~son

Emerald People’s Ut~ty District (Eugene,
0~
(13,657 meters)

OREGON 1983 PacifIc Power & Light

Cokmibia River People’s Ut~ity District (St.
Hêlen~ Orego~
(7,310 meters)

OREGON 1984 PacifIc Power & Light

Town of Pickstown, South Dakota

(63 meters)

SOUTH

DAKOTA

1986 Corps of Engineers

San Marcos (Texas) Electric Utity District

(12,420 meters)

TEXAS 1986 Lower Colorado River

Authority

Kerrv~e (Texas) Pub& Ut~lty Board

(15,845 meters)

TEXAS 1987 Lower Colorado River

Authority

San Saba (Texas) Electric Utl~ty
(1,713 meters)

TEXAS 1988 Lower Colorado River

Authority

Kanab (Utah) City Corporation
(1,200 meters)

UTAH 1987 Utah Power & Light

City of Santa Clara, Utah

(600 meters)

UTAH 1988 Utah Power & kght

Washiigton City (Utah) Electric System

(1,600_meters)
UTAH 1988 Utah Power & Light

Strawberry Electric Service District

(1,993 meters)

UTAH 1986 Strawberry Waters Users
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By FRANK BRYANT

SAN FRANCISCO—End users seeking
competitive sources of electricity and the

right to transmit purchased power over

utility-owned powerlines have gained
some support at the state level since the En

ergy Policy Act of 1992 forbade the federal

government to order retail wheeling.
But while the federal energy law an

swered some of the jurisdictional questions
about so-called retail wheeling, other ques
tions remain, such as whether state corn

mics~ons have the right to order retail wheel

ing without specific enabling legislation.

~1~eal-Time Pricing
eriments Yield

vings for Users
By AMY GAH~N
RADNOR, Pa—A growing number of

both commercial and industrial end users

are discovering lucrative opportunities (or

cutting energy costs in electric rates that in

corporate the concept of real-time pricing.
Real-time pricing is increasingly being

utilized by electric utilities as they try to de

s’elop new service options to retain exist

ing customers, attract new ones. increase

the efficiency of energy use in their sex-vice

territories, and broaden demand-side man

agement program offerings. Although it

was once considered to be an opportunity
mainly for large industrial end users, now

real-time pricing is also being successfully
applied to commercial establishments,

In real-time pricing the retail cost of elec

tTcty varies to reflect expenses incurred

by the utility to buy or generate the pow
er. usually on an hour-to-hour basis. Most

real-time pricing programs are character

ized by very high on-peak and very low

off-peak rates. Utility customers who buy
power at real-time prices are notified in ad

vance about changes in the cost per kilo

watt hour (kwh). giving them the opportu
nity to modify facility operations to reduce
demand or power consumption when rates

are higK
The structure of the programs varies.

Some entail a separate monthly fee, while

others roll all costs into flexible kwh

charges. Some participants receive prices
an hour ahead of time, others a day or more

in advance. Some programs have a two-

part structure in which a flat rate is paid (or

base ne kwh consumption but additional
In is billed, and kwh saved below the

ha edited, at a volatile marginal rate.

I. erat. though, end users participat
ing in real-time pricing told EON that the

Programs can vi~td considerable electrsci

t~’ bill savings despite the fact that per-kwh
charges Sometimes climb to 10 or more

See GOOD, Pay’ 29

lators has questioned whether they have

the authority to order two Detroit-area util

ities to create retail wheeling tariffs.

According to observers of evolving elec

tricity markets, lawmakers and lators

in California, Illinois Massachusetts, 1ew

Mexico. New York, ennsy vania. uth

Carolina, and Texas are also considering re
tail wheeling.

“If anyone says that they know defini

tively what the regulatory situation is right
now, Pd say they’re being overconfident in

their conclusions, commented Charles

Gray, assistant general counsel for the

Rebates Pay Full/
Cost of College’s
Exit Sign Retrofit
By KESSEL L NELSON

WASHINGTON—Utility rebates cov
ered nearly 64 percent of a $258,000 T-8

lighting installation, and lOG percent of a

$230,000 exit sign conversion, that were

completed last month at George Washing
ton University here.

The rebates were paid under the Custom
Rebate Program offered by Potomac Else-
tiic Power Co. (Pepco).
The university eamed S164,~i) for the 1-

8 retrofit at Gelnsan Library, which is ex

pected to save approximately $137,022 a

year in annual electricity costs, yielding a

payback on the school’s 594,1Kb net cost in

just over eight months. Utility bill savings
come from a demand reduction of 252 kilo
watts (kw) and annual energy savings of
1,939,392 kilowatt-hours (kwh).

Pepco paid the full cost of the exit sign
retrofit, which covered Gelmoan Library and
several other campus buildings, according
to Jim Hillyard. the university’s adminis
trative supervisor (or electrical services.

Hillyard told EON that Conservation Al
liance Inc.. Sandy Hoslç Coon., approached
the school with an offer to perform all as
pects of the retrofit in exchange for the re
bate money from Pepco. Under the pre
scriptive arm of its Custom Rebate Pro

gram, Pep~ provides $100 per exit sign
retrofitted. The utility paid the university
S23O.0(~ for retrofitting 2,300 call signs, ac
cording to George Gasser, a Pepeo account

representative
The exit sign project resulted in a demand

reduction of 63.4 ku and annual energy sav

ings estimated at 572203 kwh. Based on

those reductions, the project should cut the
university’s electricity costs by S36,56& a

year. Hilivard said the new signs should
save the univerSity another S27,ti00 a sear

in maintenance costs. tr.sinly from la’borsav
ings. Had the school paid for the installa
tion, it would have restized a pavback in

S~-r RESATE~ Page 20
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EPACTAftermath: States Begin to Test Waters of Retail Wheeling
Sources contacted by EUN predict that Washington, DC,, based National Associ

nationwide, stateS will take up the contro- ation of Regulatory Utility Commissioners.
versial retail wheeling issue in the coming “It’s very unclear as to who is supposed to

months and years. leading to a patchwork regulate what and how, in the way of di-

of experimental programs among and with- red transmission service by an electric util’

in states. ity to an end user or group of end users.

For example, Nevada lawmakers recent- Whether it’s from a utility, a qualifying fa

ly passed enabling legislation that ordered cility, or a specific plant owned by the util

the Public Service Commission to consider ity. it’s all very murky.
retail wheeling, primarily in order to per- Gray added that the confusion is the re

suade a particular company to locate a suIt of vague language in the Energy Policy
manufacturing facility in the state, Mean- Act. While it explicitly prohibited the Fed-

while, in Michigan, an administrative law eral Energy Regulatory Commission (Ferc)

judge’s opinion in a case before state regu- See FEDERAL, Page 4

-

eveloper and property
manager The Rouse ,was the scene of recent lighting upgrades designed both to

save energy and to improve the facility’s indoor environment. A 23-year payback is

predicted, See story. page 24.

~TES atNew Distrthution, center~
~ Uses FrözenFciod for Cool Sfoiagè
ByAMYGAHRAN’~. —

“
— ‘“~‘

WEST SENECA N Y —Building irnp~oveme”nts including energy-effiaent refriger
aticimseqisipnxent ad a thermal storage system that uses frozen food as a stoia~e medi~

um..ar~1expeded to cut $200,000 fromannual utility bills at anew frozen food distrib

ution center here.” -. ~-~--, S

~-New Construction Profile: WithI~óié

Building owner Christian Salvesen Distribution Services Inc., Secaucus N.J., e~med

a $368,000 rebate from New York State Electric & Gas (Nyseg) for the S1.4 million up

grade, according to Tom Garousi. the company’s corporate engineer. Garousi told EON

that the net inoemental cost (or energy efficiency upgrades at the 200,000-square-foot site

will be paid back through utility bill savings in 5.2 years. The facility, which has 150,1100

-

-

:
-
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Federal Energy Law Encourages
Experiments in Retail Wheeling
Conlinwcd front Pogel ties to purchase or transmit”

from ordenng retail wheeling and power to a business with a new

maintained the states’ rights to industrial load” to reduce the
consider the issue, the law did not firm’s electricity costs. The end

grant state commissions authori’ user, in turn, would invest $50

ty to act on retail wheeling, which million in the state, operate there
in the past had been held to come for 30 years. and “engage in the

under federal jurisdiction in most primary trade of preparing. fabri

cases. The act also failed to con- cating, manufacturing, or other

sider Ferc’s role in regulating re- wise processing raw material or

tail wheeling after a state corn- an intermediate product through
mission orders it. a process in which at least 50 per

‘There’s a real legal question as cent of the material or product is

to whether a utility would have to recycled on site~

go file tariffs at Ferc to implement In practice, the Law aimed to al.

retail wheeling7 Gray explained, low North Star to shop around for

arguing that legal precedent the cheapest electricity and then
would equate retail wheeling with wheel it to its new facility via Sier
transmission of electricity as in--- ra Pacific Power transmission

lerstate commerce” and place the lines, Carlson told EUN Under
deal in Ferc jurisdiction under the the law, North Star could buy the

Federal Power Act. powerby itself or il could use 51cr-
l’he determination that virtual- ra Pacific as an agent. In either

ly all wheeling is an interstate case,Siena Pacific would maintain

transaction was made because. cx- veto power over the transaction.

cept for part of Texas, the coun- I think that’s a very big state

try’s grid is so interconnected that ment we’re making as a state we

even transmission of electricity want to explore this arena, but we
from a utility to an end user in the want to have control in doing it.”
same slate is held to affect the gTid said Carbon. An end user just
nationwide, and therefore comes can’t come into our state and de
under Ferc jurisdiction as inter- mand retail wheeling. It must be

state commerce, Gray told EUN. done with the cooperation of the
In fact. Ferc already regulates utility companY.”

one form of retail wheeling that He added that the law prohib
has been in place in New York itedrateincreaseaforexistingcus.
since the mid 19705. according to lomers as a result of any retail

Philip I’ellegrino. vice-president wheeling agreement.
of power sales and rates for the But the potential retail wheel-
New York Power Authority ingdeal,andavarietyofotherin
(Nypa),a state power agency. PcI- centives, apparently were not

Iegrino told EUN that Nypa has enough to lure North Star to

been authorized by legislators to Nevada, EUN has learned.

use transmission lines owned by “We’ve designated a site in An-

four of the State’s investor-owned zona as our preferred site of the

utilities to wheel 1,950 megawatts new facility” said Greg Lauser, a

(Mw) of power to institutional, spokesman (or North Star’s par-
commercial, and industrial end ent company, Cargill inc.. Mm
users in New York City and netonka,Minn.
Westchester County. Lauser observed that competi

‘Ferc has jurisdiction over the tive sourcing of electricity was
terms and conditions of service considered a cost-cutting move
and the rates.” Pellegrino cx- but it wasn’t the pivotal factor in

plairsed. It’s considered an inter- choosing a location. North Star is

state commerce issue because of irying to work out details of rates

the difficulty in tracing the path and transmission in Arizona.” he
of an individual kilowatt hour.” said, but those talks don’t include

Pellegrino added that the ener- retail wheeling.
gy-intensive end users, cornzner- Undaunted by North Star’s de.
cial businesses, and inanufactur- cision, Nevada will still use retail

ing concerns that buy electricity wheeling as an economic devel

directly from Nypa save 10-25 opment tool, according to Carl-

percent on electricity costs corn- son, much in the way New York

pared to purchasing the power does with Nypa. He added that
from their local utilities, new laws can be fashioned for in-

Gray called the New York retail terested end users.

wheeling arrangements and simi- The state is “working with 5ev-

Iar deals between end users and eral companies in industries that
federal power agencies such as the are heavy power users and with
Tennessee Valley Authority and manufacturing-type companies
the Besnaeville Power Adnsinistra- that might be interested in taking
tion “idiosyncratic” because they advantage of retail wheeling,”
don’t involve broad-based compe- Carbon remarked,
tition among power suppliers. Michigan end users interested

In Nevada, however, because it in finding competitive sources of
does promote broad-based corn- electricity have brought a retail

petition, the new law has been wheeling proposal to state regu
dubbed “the first retail wheeling lators. I..ast year the Association
laW’ by some sources. Passed in of Businesses Advocating Tariff
just six weeks last summer, the Equity (Abate), a 30’member
legislation ordered state regula- group consisting primarily of au
tom to consider a limited retail tomobile and steel manufacturers
wheeling scheme devised to lure that focuses on hid and power is-
North Star Steel Co to locale a sues, asked the state utility com
new plant in the stale, according mission to considers 150 Mis’ re
to Tim Carbon, executive director tail wheeling plan, according to
of the ~evada Commission on Joe Dudaic the director of energy
Economic Dcvelopment. and environmental affairs for

Th~~ las’- authonzcd state utili- 5cr SPURRED. Paçc 61,
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r,urred b!/ New Law,
~icc. Wheeling Grows
-1linued from Page 4

..tio Steel Corp. and Abate

~ e predicted program
‘~, early as this month.

Tn oposal calls For Con

~ncrs Power and Detroit Edison

yield up to 1 percent of their

.~rent peak demands for retail

~teeling for five years. It would

.nw 15-75 end users with at least
~tw of load on either system to

:~rapetitively source 2-10 Mw.
Is the commission approves the

~opcsaL some Abate members, in

..~sding National Steel. won’t par’
~z’oate. Since the filing, Dudak’s

~rri negotiated real-time pricing
.-rerruptible service with Detroit

.aason, The rate saves 20 percent
rear in electricity costs, Dudak

roughly what the user could

~ve with competitive sourcing.
Scane utilities are smart enough
address retail wheeling before it

-~rapens, he noted, “Detroit Edi’

~n, even though they were dra~
.~o this, probably won’t have a re

~ii wheeling problem because

“~‘re dealing with customers by

-

~ering other rates arid contracts.”

But he said the retail wheeling
-ation “disciplines” the utility,
ading that he also wants to cut

.eals with National Steel’s utilities

Illinois and Indiana. Consumers

--ower hasn’t negotiated new rates,

,judak added, so its customers are

~ore likely to seek alternative

~wer sources. Both Dudak and

~n Anderson, executive director

the Electricity Consumers Re-
•

~‘urce Council, a Washington’
= ~scd industrial trade association,
~ue”-’ “sat retail wheeling should

~:3l sate programs in utility
:7r..de management efforts.

-

-tder the Energy Policy Act.

~ates and regulated utilities must

- ‘-tsider integrated resource plan’
defined as “a planning and

..~a’ction process for new energy
~aources that evaluates the full

:.‘ce of alternatives.”

.A.nything that reduces the load

the utility should be considered

integrated resource planning.’
.naerson said. “Retail ss’heeling
.~uces the utilit~”s load.”

i’ie added that Texas and South

_~-olina are testing the premise.
.idak claimed retail 6s-heeling
:7ns revenue for utilities that

~‘-:J capacity, removing the con

:ras about stranded investments.

“One option for a utility in need

capacity is to let users retail

.rseel, then take their capacity and

~‘read it over the growth area.” he

~. “Then you have embedded

capacity and transmission

-‘venues. It’s cheaper than rebates.
•

a cheaper than building, and it’s

~eaper than buying power.”
isesides integrated resource

.~-ining, Anderson believes “gen’
rat enabling legislation that says
:ansmssion has the authority to

- whatever is in the best interest

the citizens ought to be enough
order retail wheeling.”
With Ferc banned from ordering

mail wheeling, Anderson said jus
~cations for the practice must be

~ed legally. While Ferc’s gas
-

:enda eventually ended state and

-. za’ rabbling about the legiti’
gas transportation. no

is federal order for elec

—

~y transmission is forthcoming.
Since retail wheeling is a state

‘ur, there will be 50 State labo

:~ies,” he said. “We’re feeling
ss’a~’ along to determine the

way to do this.”

The new Iso-Tek System measures air velocities bi”

directionally and continuously to as low as 20 FPM.

It provides visual and audio alarms with a room

display and interfaces ssith manybuilding automation

systems. Iso-Tek offers significantly greater security

ssisere health and saJ~’ are issues

Tek’Air senses differential pressure between rooms

through a sensor and two probes. One probe is in

-

._. ——

the isolation

~lso-Tek room or lab, the

.~ -

other in hallway

4+;OUT
or other refer-

-—

ence location,

Only a minute

-. amount of air

s~
flow through the

microcnachined

~ sensor is need

ed to maife ac

curate, quanti
tative measure

ments, Four ad

~ justable range

Display module thor’s airflow direction,
scales cover

pressure levels, alamo status indicators, from —1000 to

horn and silence button, +1000 FPM.

Iso-Tek is easy to install and easy to read, even by
workers unfamiliar with electronic readouts and

controls. Its digital transmission system can connect

up to 255 units to a remote monitoring network and

they can be mixed with Velo-Tek Fume Hood Monitors

on the same network. (See right,)

Iso-Tek is designed to alert personnel wi3en pressure

fails to meet the new ANSI Laboratory Safety Standard,

._a_~~r6~:~n

VeIo~Tek
MONt. r%~-zooo

fume hood controller measures

face velocityfor maximum safety
Unlike sash position systems, the Velo-Tek System mea
sures face velocity sr’ith thermal sensors. The sensors

actuate alarms and lin’

ear air valve controls

with microprocessor’
based electronics.

Via its own dedicated

communications net

work and building sys

tem interface, Velo-Tek
can link up to 255

hoods and au~o,nati- -

catty report an unsafe
condition at an mdi

vidual hood to a central

location. It not only
meets OSHA require- ~

ments but sets a new

standard for fume hood l~

control and safer~ !~

Energ~’ savings - Velo- ~ -

Tek reports open sashes

to a central location and s’ajues, parameter selections,
and saves energy by overide control. test and mode

sash closure. Itcan reset displays.

nighttime face velocities through its unique interface
with thebui]dingsystem. Velo-Tek ishighlyconfigurable
to meet individual — or changing — needs.

For detailed information send coupon to

157 Veterans Drive, Northvale, NJ 07647

o Iso-Tek Model SPM-5000 Prtusurization Monitor

o Velo-TeIl Model FVC-2000 Fume Hood Face Velocity
Moniror/Conroller
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from Tek-Air that sets new safety standards in

isolation rooms, labs and wherever staffis at risk.
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157 Veterans Drive, NorthvaJe NJ 07647

Or call 201-784-8700
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~: Energy:.
group touts

utilities

B JEFFREY KRASNER

The Division of Energy Re.

sources yesterday said Massáehu

setts gas and electric ratepayers
could save $220 million a -year If.

utilities merged to take advantage
of economies of scale.

The division’s findings were•

part of alarger filing in response
to the Department of Public Utili

-. ty~s investigation into establishing
new guidelines -for utility mergers
and acquisitions. In addition to the L

-; division, formal comments were

filed by electric and gas utilities

aiw1~— organizations representing ~

municipal light departments. ~

-
“There’s some significant -~av-~~

-ngs that could be returned to rate-

payers through - xn~rgers~.
-

said
- Commissioner

--

of
- Energy T:

sourcesStephèn Remeri.
-. -

“This was our first cut •to -

-

demonstrate that this is an is

J -

sue we should pursue.”
-

Massachusetts and other

~ New England states have an

- unusually high number of gas.•
and electric utilities compared -

- to larger western
-

states, and

manythink mergers couldre—

suit in savings. -

-

-

-

-: Boston Gas and its -parent;
:Eastern Enterprises,- filed co’m—

-ments-- supporting new -~rules -n

-they said could makeit easier

to accomplish utility mergers.
-

- “The DPU’s. current policies
act -as a~disincentive and dis- -

courage shareholders from ac-

Itively--pursuing--these kinds -of

.transactions,~ which could rè

- duce~.,rates,” said Walter Fla

herty, -Eastern’s chief financial -

officer. -

-

-

-

.

.

-

- Sen. Mark Montigny. (D
New Bedford). who co-chairs a

legislative committee which is -

f
-

separately investigating poten~
tial savings fromutilit~y

-

mergers.
-

said he will closely
monitor the DPU action.. -

—
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DRAFT

REQUEST FOR PROPOSAL

The North East Solid Waste Committee (NESWC) on behalf

of the towns of **************] wishes to obtain proposals
for a Preliminary Feasibility Study of the municipal
acquisition and operation of an electric system. The

enclosed Request for Proposal, offered under chapter 30B,

§ 6 of the Massachusetts General Laws, contains an outline

of the desired Preliminary Feasibility Study.

If you have any questions as you evaluate your interest

in this project, please contact Seth D. Watson at

617-338-6300 or fax 617-951-0415.



L.

REQUEST FOR PROPOSAL

NESWC Preliminary Feasibility Study
DRAFT

PART 1

General Information

1.1. Background of Project

In 1994, the North East Solid Waste Committee (NESWC) Board of Directors voted to

sponsor a study for certain of its member communities. This analysis has several

objectives including to: (1) examine the issues involved in the supply arid distribution

of electric power; (2) assess the advantages and disadvantages of exploring alternate

electric power supply options; and (3) make recommendations to the respective
communities. The decision to join this Preliminary Feasibility Study provides the towns

of ********] with an excellent opportunity to analyze alternative electric power options.

Presently, electric service in the Towns of ************] is provided by Massachusetts

Electric Company.

1.2. Community Profile

The towns of ***********] are located --—---. The towns are home to

The towns’ populations are —- with a median family income of $----. Attached please
find a map of the communities involved in this study.

1.3. Objective of the Project

The purpose of this Proposal is to invite qualified individuals and/or consulting firms

or teams to determine through a Preliminary Feasibility Study whether there are

enough potential savings in reduced electric rates through municipal acquisition and

operation of an electric system or other strategies to warrant a detailed study of such a

program. We believe that there are four basic criteria against which any proposed action

would have to be evaluated. The four. criteria are:

A. Obtain reliable electricity at the lowest cost to the municipalities and electricity
consumers in the municipalities;

B. Provide the flexibility necessary to take advantage of anticipated technological
innovations and regulatory changes in the generation and transmission of

electricity;

C. Encourage cost-effective conservation by considering conservation in

choosing electricity resources; and
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D. Consider environmental costs in the choice of resources:

1.4. Project Requirements

NESWC, on behalf of its member communities, is seeking a Preliminary Feasibility Study
whidi will provide it with a recommendation on whether municipalization of the

distribution system or other market alternatives has the potential savings and practicality
to warrant a full feasibility study.
To do so, the Preliminary Feasibility Study needs to:

(1) Identify the Towns’ present electric loads and project future demand by
category of usage for a reasonable planning horizon;

(2) Project the retail rates by the current provider by service category for the

same time period;

(3) Identify wholesale power suppliers and project their cost of services arid

wholesale rates, including wheeling, for the planning period and consider the

possibility of self-generation or co-generation;

(4) Estimate the cost of acquiring the existing distribution facilities which serve

********] and indicate such significant capital improvements as may be

necessary;

(5) Estimate and project start-up cost; the annual cost of operation, and ongoing
maintenance under municipal or other ownership;

(6) Evaluate financing alternatives, including the cost of acquisition and capital
improvements; and

(7) Based on the foregoing six points, compare the average cost for electricity
service by category of usage under, (1) existing sources and (2) municipal
ownership/operation or other market alternatives, for the planning period.

The Preliminary Feasibility Study should address the issues outlined herein and may

identify additional items that must be considered by the Towns as they consider various

electric power service options. It is understood that a second phase Study will be

necessary in order to address in greater detail the items identified herein, and other

issues raised in the Preliminary Feasibility Study if the Towns decide to proceed further.

NESWC is specifically not committed to sponsoring additional studies if so warranted.
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DRAFT
1.5. Consultant

NESWC, on behalf of the Towns of ********], is seeking a highly qualified consultant or

consulting team for the proposal submission. Information about the qualifications and

experience of each member of the team must be provided to NESWC in order to

determine their ability to execute the project. Information about the performance of other

contracts similar to that being sought by the Town of **********J shall be submitted.

NESWC, acting on behalf of the Towns, reserves the right to reject any consulting team

and/or member thereof. NESWC shall also consider the overall competence of the team.

References should be provided including name, address, and telephone number of a

contact person for each project identified and submitted as similar projects. Experience
will not be considered unless complete reference data is provided.

Qualifications and experience of key personnel shall be evaluated by submission of

resumes of each of the key personnel who will be committed to the performance of the

project. The resume should clearly describe each individual’s specific project experience
and the date related to that experience.

1.6. Availability of R.F.P. Documents

Copies of the Request for Proposal and appropriate documents will be available in the

office of NESWC do Environmental Futures, Inc., 530 Atlantic Avenue, Boston, MA

02210.

1.7. Submittal Deadline

Proposals shall be delivered at the above address to the attention of Steven M. Rothstein,
NESWC Executive Director on or before May 1, 1994 at 5:00 p.m. and will be marked

with date and time upon receipt. It is the sole responsibility of the consulting team to

see that their proposal is delivered before the stated deadline. Each proposal must be

submitted with the required documentation.

Price proposals, clearly identified as such, are to be sent under separate cover in a sealed

envelope with the consulting team’s name indicated. Pursuant to M.G.L. Ch. 30B, § 6,
the price proposals will not be opened until all Preliminary Feasibility Study proposals
are opened and evaluated. Price proposals shall not be revealed to those persons

evaluating the Preliminary Feasibility Study proposals.

1.8. Timelirie

A proposal selection is expected by June “, 1994. Notice will be by ****1.
It is anticipated that the project will commence in June and be completed with

submission of a final Preliminary Feasibility Study report and recommendations in

December 1994. Within five (5) days from the approval by the ****] of a contract, a

revised schedule of the project outlining date of tasks to be met and the nature of the
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submission.

Preliminary Feasibility Study proposals will be evaluated pursuant to the criteria set

forth in this Request for Proposal. After the evaluation of proposals, price proposals will

be opened and considered. Under no circumstances shall price proposals be revealed to

those completing the Preliminary Feasibility Study ~proposals until that evaluation

process has been fully completed and all proposals have been ranked.

PART 2

Proposal

2.1. Scope of Work

The Preliminary Feasibility Study is being undertaken to provide NESWC and the Town

of **********] with information which will affect the Town’s ability to pursue alternatives

to Massachusetts Electric Company, and provide an estimate of possible savings that

could be realized by pursuing alternatives. In order to gain the aforementioned

information, the Study should address the seven items outlined in Section 1.4. Each of

the items should be addressed so that adequate information will be available for the

Towns to evaluate their options.

NESWC reserves the right to reject any and all proposals. In addition, NESWC may

modify and/or negotiate the scope of work to address budgetary constraints and/or to

incorporate other concerns not initially addressed.

2.2. Description of Services and Deliverables

The individual and/or consulting team selected to conduct this Preliminary Feasibility
Study will be responsible for participating in at least four meetings with the *******]. In

addition, there shall be either weekly meetings and/or conference calls with the staff.

A draft Preliminary Feasibility Study shall be submitted to ******] within 90 days after

approval of a contract. *********J shall have 30 days to submit comments on said draft

Preliminary Feasibility Study and the consultant shall submit a final Preliminary
Feasibility Study within 30 days of receipt of all comments.

2.3. Return of Responses

NESWC shall be under no obligation to return any responses or materials submitted by
a vendor as a result of this R.F.P.

2.4. Incurring Costs

All costs incurred in the preparation and submission of the R.F.P. shall be borne by the

vendor.



2.5. Form and Content of Proposal
DR AFT

Responses to the R.F.P. shall be in one volume. As previously stated, ten (10) copies are

required. Any firm brochures and/or information pertaining to the qualifications of the

individuals and/or consultant team may be submitted, but all must be included in the

single volume. Respondents are discouraged from submitting costly and/or elaborate

materials as no materials will be returned.

Price proposals, clearly marked as such, shall not be included in the Preliminary
Feasibility Study proposal. These proposals shall be submitted in a sealed envelope with

the consulting team’s name clearly indicated.

If an individual and/or consulting team omits from his/her/their R.F.P. submission any
of the materials described below, NESWC will retain the right to eliminate the proposal
from consideration. NESWC looks forward to a mutual and beneficial relationship with

the designated consultant and a successful project for NESWC and its member

communities.

The proposals shall be organized as follows:

A. Executive Summary

Include as a part of the executive summary a list of firms/individuals participating in

the response to this R.F.P.

B. Scope of Work

A narrative describing the proposed Scope of Work for the performance of this project.
The Scope of Work shall include the proposed methodology and methods to assure

quality, cost and schedule control, and reporting schedule.

This narrative shall not contain any information concerning the proposed price terms

offered by the consulting team or individual.

C. Consultants

A list of the individuals and/or members of the proposed consulting team specifically
describing the percentage of functional responsibilities and project tasks to be assigned
to each firm included in the team’s submission.

D. Qualifications and Experience of Each Individual and/or Consulting Firm or

Team

(1) Describe previous experience on all projects of comparable complexity
undertaken by each of the consulting firms during the past three years,

highlighting, if applicable, those projects for communities comparable to
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(2) Provide references including name, address, and telephone number of

a contact person for each project identified and described above.

~Experience will not be considered unless complete data is provided.

(3) List the lead person for the consulting team.

(4) Qualifications and experience of key personnel to be assigned to the

project including resumes which clearly describe each individual’s

project experience.

E. Capacity of the Team

Please clearly identify the current and proposed staff, by discipline, and itemize staffing
commitments and requirements of this project.

PART3

3.1. Evaluation and Selection Criteria

NESWC, on behalf of the Towns of *************], shall evaluate each individual or

consulting firm or team in accordance with the following criteria:

A. Technical Competence

(1) as evidenced by professional qualifications necessary for satisfactory
performance of required services;

(2) specialized experience and technical competence of firms specially
related to those communities similar to ************];

(3) availability of personnel to accomplish the work in the required time;

(4) prior relevant experience;

(5) proposed services which adequately address the issues raised in the

Request for Proposal; and

(6) knowledge of Massachusetts and national regulatory environment.

B. Project Management

The selected consultant must have shown evidence of exceptional ability to manage a

a research project involving decision-making processes with multiple public entities.
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C. Conflict of Interest

Respondents must demonstrate no conflict of interest as a result of work performed or

currently being performed for organizations, businesses, or utilities where the

consequence of the work could lead to conditions prejudicial to the municipality or to

consumers. Furthermore, respondents must provide an affirmative disclosure statement

concerning any and all work done for an investor-owned electric utility, publically
owned electric utility, or electric utility association in the last five years. Respondents
shall also disclose any other employment or circumstances which pose or reasonably
may appear to pose a conflict of interest.

D. Cost of Services

NESWC has budgeted a limited amount of money for this project and, therefore, the cost

of services will be carefully considered in the evaluation of any proposal.

As required under M.G.L. chapter 30B, § 6, price proposals shall not be opened nor

considered until such time as all Preliminary Feasibility Study proposals have been

opened, evaluated, and ranked. Price proposals shall not be revealed to the team

evaluating the Preliminary Feasibility Study proposals.

3.2. Oral Presentations

Bidders may be requested to make one or more oral presentations to the NESWC

Selection Sub-committee prior to the selection of a consultant.

3.3. Selection Process

The Town will select an individual and/or consulting team on the basis of the

responsiveness to the R.F.P. requirements and price. As required under chapter 30B, §
6, all proposals shall be evaluated against only those requirements set forth in this

Request for Proposal. All evaluations shall be in writing and ranked pursuant to chapter
30B, § 6(e)(1). As required under M.G.L. chapter 30B, § 6, price proposals shall not be

opened nor considered until such time as all Preliminary Feasibility Study proposals
have been opened, evaluated, and ranked.

The individual and/or consulting team to be recommended to the NESWC Board of

Directors will be the one whose proposal is determined to be the most advantageous to

the Towns, taking into consideration price and evaluation factors set forth in the Request
for Proposal. No other factors or criteria shall be used in the evaluation. Notice of

selection will be in writing and by U.S. mail.

NESWC reserves the right to reject all proposals.



Acton Public Sciwols

Actnn-Boxborough Regional School District

Don Johnson

FROM Isa Kaftal

ON: 4/22/94

Your Memo Dated AprU 20, ReceIved April 25,1994

r have spoken with the Chair of the Acton School Committee and several

oth~ members about the invitation In your memo. Several menibers of tlte

Committee and the AdmthlstTation will attend the MayS Selectmen’s

meeting to answer questions which the Selectmen may have, and to

discuss the Municipal Forum.

We do not intend to make any presentations since the Selectmen have

been given aplcs of the three budget volumes and have heard the

presentation given at Town Meeting. In. addition, several Selectmen have

also heard other buc~get presentations which we have made.

We appreciate your changing the timing of these issues on the agenda
since May3 Is the evening of the National Honor Society Induction at the

h~h schooL

CI?
~ -~~

/~ /
~~1 ~
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SELECTMEN’S MEETING ~J~F

APRIL 19, 1994

The Board of Selectmen held its regular meeting on Tuesday,

April 19, 1994 at 7:30 P.M. Present were F. Dore’ Hunter,
William Mullin, Nancy Tavernier, Norman Lake, Wayne Friedrichs

and Town Manager Johnson.

{Representatives from cable were present)

CITIZENS’ CONCERNS

William Mullin introduced Mr. William Lahey, a long time

family friend to the Board. Mr. Lahey will be observing the

Board’s Meeting this evening. The Board welcomed Mr. Lahey to

the meeting.

NONE EXPRESSED

CHAIRMAN’S MINUTE

Chairman Hunter noted the omission of the Override Question
for the Local Schools on the Agenda for this meeting. Mr. Hunter

opened the floor for discussion and motion. William Mullin moved

to affirm the override as directed by the Town Meeting for May

17, 1994. NORM LAKE - Second. UNANIMOUS VOTE.

Chairman Hunter thanked the Board members for their support
during the last year. He talked about things he felt needed to

be addressed next year. He urged the Board to prepare a three

year plan with involvement from the School and Finance Committees

and the need to address the Teachers’ Early Retirement before

June 10th.

BOARD REORGANI ZATION

DORE’ HUNTER moved to nominate Norman Lake as Chair. BILL

MTJLLIN - Second. UNANIMOUS VOTE

NANCY TAVERNIER — Moved to nominate William Mullin as

Vice-Chair. DORE’ HUNTER - Second~ UNANIMOUS VOTE.

DORE’ HUNTER - Moved to nominate Nancy Tavernier as Clerk.

BILL MULLIN - Second. UNANIMOUS VOTE.

Norm Lake took the Chairman’s seat at the table and

proceeded to chair the meeting.



PUBLIC HEARINGS AND APPOINTMENTS

COMMON VICTUALLERS - BENJARONG RESTAURANT

214 MAIN STREET

Kirk Carter representing the applicants said they planned to

do some minor renovations and modifications to the kitchen and

hoped that they would be able’to open in a month or so. Norm

questioned the reference to the allowed number of seats being 95

and the plan showing 99. The applicant was asked to resolve this

matter with the appropriate town department prior to opening.

DORE’ HUNTER - Moved to approve. NANCY TAVERNIER - Second.

UNANIMOUS VOTE.

ALCOHOLIC BEVERAGE TRANSFER - BENJARONG RESTAURANT

214 MAIN STREET

Attorney Carter outlined the proposed plan of operation.
They will be sending employees to the TIP program which will in

addition to saving insurance premiums will help ensure minors

being served. The Board asked them to submit the House Rules for

the service of alcoholic beverages for the file within 30 days.
Bill asked the proposed Manager what she would do if a patron
that was intoxicated wanted service. Another member of the

corporation responded that they would ask him to leave and if

that did not work they would call police. The proposed Manager
has not worked as a manager before but as a waitress. The Board

cautioned them that the license and regulations attached to the

license are closely monitored and taken serious in Acton.

DORE’ HUNTER - Moved to approve the Transfer from JACKLENE

INC. to Benjarong Restaurant. NANCY TAVERNIER - Second.

UNANIMOUS VOTE.

COMMON VICTUALLERS LICENSE

METROPOLITAN DELI

208B MAIN STREET

WILLIAM MULLIN - Moved to approve. NANCY TAVERNIER -

Second. UNANIMOUS VOTE.

CONSENT CALENDAR

WILLIAM MULLIN - - Moved to accept the Consent Calendar as

printed. - NANCY TAVERNIER - Second. UNANIMOUS VOTE.

SELECTMEN’S BUSINESS

GARDEN CLUB SIGN - NANCY TAVERNIER - Moved to approve the

request for placement of a sandwich sign on Town common. DORE’

HUNTER - Second. UNANIMOUS VOTE.



OVERRIDE DISCUSSION - Bill asked that if by voting to put
the question on override ballot did it mean the board approved?
Norm felt personally he would take no position on this since it

was a school budget issue and the Board has not usually taken a

position with regard to school budget issues. Dore’ too felt

that unless asked by the School Committee to take one, the board

should not. Bill’s view is that if they are placing on the board

should take a pàsition to let the citizens know what the Board’s

advice was. Nancy was not really ready to make her decision and

wanted to do more research. Dore’ felt we should ask the Local

Committee in and to have them make a presentation if they wanted

to Board’s endorsement. Staff was asked to contact the school to

invite the Local School Committee to the May 3rd meeting.

TRAIN WHISTLES - Nancy updated the Board on her recent trip
to Boston to testify before the Transportation Committee. She

felt it was quite positive.

MUNICIPAL FORUM - Staff was asked to include discussion on

the Municipal Forum on the next agenda.

TOWN MANAGER’ S CONCERNS

South Acton Bridge - Don updated the Board on his

conversations with the State regarding the SAB. Don asked the

Board what they felt would address the repair better, a detour or

temporary bridge. The board definitely felt the temporary bridge
on the westerly side was the best alternative to a re—routing of

traffic by means of a detour. Nancy felt a detour was

unacceptable. Dore’ felt we needed to have the temporary bridge
during the replacement.

LIQUOR LICENSE SURVEY - Bill felt that we should send a

letter to the violators to inform them of this issue and that the

police would be instructed to continue monitoring and reporting
to the Board. Dore’ felt the Board needed to pull the managers
in and advise them of the violations and to ask what was done and

how are they going to correct the problem in the future. Nancy
urged the Police to continue with the monitoring. DaRE’ HUNTER -

Moved to call the Managers in one by one to hear the explanations
and what corrective actions have been taken. NANCY TAVERNIER —

Second. UNANIMOUS VOTE.

Staff was asked to provide a photo of the girl who made the

liquor purchases. Bill felt a letter stating a number of

violations were found in a routine check of liquor establishments

and Managers will be appearing before the Board to answer the

charges. The Chairman will sign the letter as the Local

Licensing Authority.

EXECUTIVE SESSION



The Board voted to go into Executive Session for the purpose
of discussing potential litigation and contractual issues.

Roll Call was taken all ayes.

The Board adjourned at 9:15 P.M.

Clerk

Date

Christine Joyce
Recording Secty.
cmjWll—(475)



EXECUTIVE SESSION ~‘~C A,
APRIL 19, 1994 ~.J

NESWC

NESWC - Staff updated the Board on the latest conversations

in regard tO the suspected over charging at NESWC. Don said he

has suggested to Mr. Rothstein that a mediator be brought in.

Steve Anderson has put together a brief. NESWC has over charged
everyone by policy and have admitted they have. We are saying we

have been over charged because we over delivered. Norm asked who

developed the policy of billing. Dore’ felt we should continue

and to let him know we have a completed complaint and give him a

copy. Norm did not want to make a deals under the table. Don

said the settlement would require an audit. Bill felt we needed

to continue to be cautious and to do a cost analysis to weigh the

risks, legal fees, anger of other town’s to more sur benefit is

there. Dore’ felt it was a good point and if we go to the mat we

should bring the public in. Dore’ cautioned that the American

Arbitrators Association because of their fee schedule. Private

arbitrators selected by both parties might be an alternative.

Don said he had talked to Mr. Rothstein about a mediator Dore’

said it was not binding if a mediator was used, it was purely
consensual on both sides. Dore’ suggested a binding arbitrator.

GRACE CONSULTANT SELECTION

Don updated the Board on the search for a replacement
consultant. They have done several interviews and will be making
their decision shortly.

The Board adjourned at 9:45 P.M.

Clerk

Date

Christine Joyce
Recording Secty.
cmjWll—(468)



SELECT~S~ffiETII~G

MARCH 29, 1994 ~ 1~

The Board of Selectmen held its regular meeting on Tuesday,
March 29, 1994 at 8:00 P.M. Present were F. Dore’ Hunter, Anne

Fanton, William Mullin, Nancy Tavernier, Norman Lake, Town

Manager Johnson, and Assistant Town Manager Murray.

{Representatives from cable were present}

CITIZENS’ CONCERNS

Ann Forbes, of the Historical Commission, notified the Board

that Warrant Article #60 was mistakenly printed exactly the same

way of the existing bylaw. Chairman Hunter suggested to Ms.

Forbes that a motion be made on the Town Meeting floor to change
the language of the Article. There was some discussion as to how

the amendment should read by the Board members.

CHAIRMAN’S MINUTE

No comment was made.

PUBLIC HEARINGS AND APPOINTMENTS

BOSTON EDISON

CENTRAL STREET

ANNE FANTON - Moved to approve. BILL MULLIN - Second.

UNANIMOUS VOTE.

BOSTON EDISON

POPE ROAD

NANCY TAVERNIER - Moved to approve. NORM LAXE - Second.

UNANIMOUS VOTE.

BOSTON EDISON

SUMNER STREET

NORM LAXE - Moved to approve. NANCY TAVERNIER - Second.

UNANIMOUS VOTE.

—1—



BOSTON EDISON

BOSTON EDISON’S POSITION REGARDING

MUNICIPAL POWER ORGANIZATION STUDY

PRESENTATION

Jack Goggins and Bill Meehan, representatives from Boston

Edison, presented the Board with a slide presentation regarding
alternative electric service. Mr. Meehan discussed the new

technology to keep power activated that has been developed in

Acton due to storms which subsequently cause power outages.
Mr. Meehan is concerned with the citizens petition regarding
municipal power plants. Mr. Neehan stated that Boston Edison

would like to continue to be the provider of electricity in

Acton. Mr. Hunter thanked Mr. Meehan and Mr. Goggins for the

presentation and stressed that Article #62 if passed at Town

Meeting would only be to conduct a study using a committee of

Acton citizens.

SELECTMEN’S BUSINESS

Patriots Day - Bill to represent the Board.

Eagle Scout Court’of Honor - Norm to represent the Board.

Wayne will also attend.

CONSENT CALENDAR

ANNE FANTON - Moved to accept the Consent Calendar as

printed. - NORM LAKE - Second. UNANIMOUS VOTE.

TOWN MANAGER’S CONCERNS

EDUCATIONAL EXPENSES- Don discussed the FinCom meeting
which was held the previous evening. Don stated there was some

disagreement regarding the amount we owe the school under the

Education Reform Act. Within the past few months the Finance

Department, which now has more support staff due to last years

appropriation at Town Meeting, has found that the school

department has not been contributing towards FICA. The

Department of Revenue would need a waiver request in order to

decrease the Town’s contribution to Ed Reform. The Board stated

that without waiver the Town would need to appropriate $48,000
for Ed Reform.

BILL WJLLIN — Move to take no action on Article 12 and to allow

the school to run their maintenance budget as if they had

$48,000. NANCY TAVERNIER - Second. UNANIMOUS VOTE.

—2—



OFF-SITE SIGN REQUEST- Friendly’s has requested approval for

an off-site sign to be located within the layout of Main Street

across from Quill & Press. Anne stated that there could possibly
be infinite requests for these types of signs.
NANCY TAVERNIER - Moved to deny off-site sign request for

Friendly’s. NORM LAKE - Second. UNANIMOUS VOTE.

SLIDE PRESENTATION - Don Johnson made a presentation to the

Board. With the help of the Building Department slides regarding N

the warrant articles were taken to be shown at Town Meeting to

help the citizens visualize what was being asked for and why.
Don briefly ran through the presentation for the Board’s review.

EXECUTIVE SESSION

The Board voted to go into Executive Session for the purpose
of discussing potential litigation.

Roll Call was taken all ayes.

The Board adjourned at 10:50 P.M.

Clerk

Date

Sheryl Ball

Recording Secty.
sabWll— (503)

—3—



EXECUTIVE SESSION

MARCH 29, 1994

MAYNARD SEWER NEGOTIATIONS

Don Johnson and John Murray have spoken with staff at

Maynard Town Hall. Maynard staff has informed us that the

consensus of Maynard citizen’s is that they will never vote to

allow us to tie into~ the treatment plant. Anne suggested that

the Board take this information to the D.E.P. and tell them the

political realties between Acton and Maynard. Nancy stated that

possibly some open wounds between the two Towns would heal if

Maynard was given the chance to turn Acton down.

The Board adjourned at 11:15 P.M.

Clerk

Date

Sheryl Ball

Recording Secty.
sabWll— (503)



IV. CONSENT AGENDA

7. SPECIAL USE PERMIT # 1/12/94-342 - METROPOLITAN DELI - 208B MAIN

STREET - Enclosed please the Decision for signature.

8. SPECIAL USE PERMIT 1 1/14/94-343 - COSTA DONUTS TWO, INC. -

295-307 MAIN STREET - Enclosed please the Decision for signature.

9. ACCEPT GIFT - ACORN STRUCTURES, INC. - Enclosed please find a

request that the Town accept the donation of a new gate Building
at the Transfer Station.

1~ ACCEPT GIFT - Enclosed please find a request for Board acceptance
‘~ of a gift of $15,000 from Co-operative Bank of Concord in

accordance with the settlement agreement on Lot 4B Pope Road for

Board action.

V
• TOWN MANAGER’ S REPORT

11. EDUCATIONAL EXPENSES - The Town Manager will discuss the enclosed

memorandum with the Board Tuesday evening.

12. OFF SITE SIGN REQUEST — The Town Manager will discuss the enclosed

memorandum with the Board Tuesday evening.

VI. EXECUTIVE SESSION

MEETINGS

- April 10, 1994 2-4 P.M. - Open House Senior Center

ADDITIONAL INFORMATION

Enclosed please find additional correspondence which is strictly
informational and requires no Board action.

FUTURE AGENDAS

To facilitate scheduling for interested parties, the following
items are scheduled for discussion on future agendas. This IS NOT

a complete agenda.

APRIL ~ - Benjanrong Restaurant - Liquor and Common Victualer

832 acs



TOWN OF ACTON

INTER-DEPARTMENTAL COMMUNICATION

April 26, 1994

TO: Board of Selectmen

FROM: Conservation Commission

SUBJECT: Exclusion of Conservation Lands from Mosquito Spraying

On April 13, 1994 the Conservation Commission voted to exclude conservation lands

from Acton’s mosquito spraying program for the 1994 season. The Commission is

undertaking alternative mosquito control efforts including the installation of bat houses

and continued use of blue bird boxes. These methods attract natural predators of

mosquitoes.

The Commission will mark the areas to be excluded from spraying in accordance

with the requirements of the Municipal Properties Department.

WMH:ahm
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LENDER L ABILITY FOR

H AZA R DO US WA ST E

MANAGING RISK WITHOUT EPA’S

LENDER LIABILITY RULE

As a result of Kelley,
lenders have lost

EPA’s expansive
interpretation of the

CERCLA Secured

Creditor Exemption.

Previously, we distributed a newsletter to

our clients and friends concerning the

secured creditor exemption (hereafter, the

“Secured Creditor Exemption”) under the

federal Comprehensive Environmental

Response, Compensation and Liability Act

(“CERCLA”) and the Massachusetts Oil

and Hazardous Material Release Prevention

and Response Act (“Chapter 2lE”). The

Secured Creditor Exemption is intended to

exempt lenders from liability for hazardous

substance contamination at properties where

lenders acquire title merely to protect

security interests. Our last newsletter

covered both the 1992 amendments to

Chapter 21E which refined the protections
afforded to lenders and other secured

parties under the Massachusetts statute, and

the 1992 rule promulgated by the EPA (the

“Lender Liability Rule” or the “EPA Rule”)

which expanded upon the Secured Creditor’

Exemption in CERCLA.

Both EPA’ s Lender Liability Rule and the

Chapter 21E amendments set forth pre- and

post-foreclosure guidelines for lenders.

Despite important differences, both the

federal and state provisions described the

degree to which lenders could, without

incurring liability, oversee the managerial
and operational aspects of a property, police
and service a loan, provide advice, conduct

workouts, and exercise rights or remedies.

To gain protection under the federal and

state provisions, lenders were restricted

from exercising control over environmental

compliance in specific or exercising
substantial control over all of the general

operational and managerial components of a

property. Post-foreclosure, lenders retained

the Secured Creditor Exemption if they took

diligent steps to sell or otherwise divest

ownership or possession of contaminated

property. Both the EPA Rule and the

Chapter 21E amendments contained time

limitations by which lenders needed to sell

or divest property in order to maintain the

exemption.

LENDER LIABILITY

RULE OVERTURNED

Recently, the U.S. Court of Appeals for the

District of Columbia invalidated the Lender

Liability Rule in Kelley v. Environmental

Protection Agency, 15 F.3rd 1100 (D.C. Cir

1994). In Kelley, the Chemical

Manufacturers Association and the Attorney
General for Michigan argued that EPA

lacked the authority to establish what parties
were liable under CERCLA in cases

brought by private parties. The D.C. Circuit

Court agreed, holding that CERCLA did not

authorize EPA to limit lender liability in the

manner and detail presented in EPA’s Rule.

The court said EPA did not have the

authority to define when a party may be

liable under the Secured Creditor

Exemption in CERCLA. The court vacated

the Lender Liability Rule in its entirety and

held that Congress, not the EPA, should

establish more detailed rules defining when
lenders may become subject to CERCLA

liability.

As a result of Kelley, lenders have lost

EPA’s expansive interpretation of the

CERCLA Secured Creditor Exethption.
Lenders are now limited to the statutory

PAtMER~&pODGE
April 1994
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Two recent cases

decided by the Court

of Appeals for the

First Circuit in

Boston have broadly
interpreted the

Secured Creditor.

Exemption under

CERCLA.

language itself, and the cases interpreting
that provision, to guide their conduct in

administering loans secured by property that

may give rise to liability under CERCLA.

Fortunately, some recent judicial opinions
also give an expansive reading of

CERCLA’s Secured Creditor Exemption.

IMPORTANT CASES

Lenders in the New England area benefit

from two recent cases decided by the Court

of Appeals for the First Circuit in Boston

that have broadly interpreted the Secured

Creditor Exemption under CERCLA. These

cases, Northeast Do ran, inc. v. Key Bank of

Maine, 15 F.3rd 1 (1st Cir 1994), and

Waterville Industries, Inc. v. Finance

Authority of Maine, 984 F.2d 549 (1st Cir.

1993), relied upon the statutory language
and intent of CERCLA’s Secured Creditor

Exemption, not upon the Lender Liability
Rule. In each case, the lender was exempted
from liability.

In Northeast Doran, Key Bank took title to

industrial property in Skowhegan, Maine,

through foreclosure. After drafting a sale

prospectus, but just prior to the scheduled

auction sale, Key Bank learned of potential

groundwater contamination on the property.

Key Bank did not reveal the potential

groundwatei contamination to the bidders at

auction. Key Bank proceeded with the

auction and then declined to provide finan

cing to the high bidder due to the potential
contamination. The high bidder obtsined

alternative funding and brought suit against

Key Bank for cleanup costs under CERCLA

claiming that (i) Key Bank had become a

full owner of the property and not just an

owner for purposes of protecting its security
interest, and (ii) Key Bank could not meet

the burden of establishing the “innocent

landowner” defense under CERCLA.

The First Circuit Court of Appeals held that

Key Bank was protected by the Secured

Creditor Exemption under CERCLA. Key
Bank’s performance of, and failure to

disclose, an environmental assessment on

the property were not enough to reclassify
the bank’s interest into something other than

ownership to protect a security interest.

Furthermore, the court held the innocent

landowner defense in CERCLA was

inapplicable. The’ Secured Creditor

Exemption removed Key Bank from the

category of a liable “owner and operator”
and, therefore, Key Bank did not need to

establish a defense.

In Waterville Industries, the Finance

Authority of Maine (FAME) had taken title

to a mill site by deed in lieu of foreclosure.

FAME entered into a sale and leaseback

arrangement with a manufacturer. The

tenant caused the property to become

contaminated with hazardous substances

and filed for bankruptcy. FAME obtained

an order from the bankruptcy court that it

was the sole owner. FAME then sold the

contaminated property to Waterville

Industries. Waterville Industries incurred

cleanup costs and brought suit against
FAME seeking contribution.

The First Circuit held that FAME was

protected from liability due to the Secured

Creditor Exemption under CERCLA. The.

court ruled that the Secured Creditor

Exemption was not limited to a traditional

mortgage security interest but also applied
to equivalent security mechanisms such as

the sale and leaseback arrangement
undertaken by FAME. Second, the court

ruled that the two-year period during which

FAME held title to the property prior to the

sale to Waterville Industries constituted a

reasonable period for FAME to divest itself

of ownership. According to the court, a

lender is not expected to commence

divestiture until title is clear of serious

encumbrances, and FAME’s sale of the

contaminated site within one year after

receiving unclouded and unencumbered title

was sufficiently diligent to retain protection
under the Secured Creditor Exemption.
Third, as in Northeast Doran, FAME’s

failure to disclose contamination at the time

of sale was not sufficient to remove FAME

from the Secured Creditor Exemption.

The Northeast Doran and Watervjlle

industries cases are important to lenders in

the Ne~v England area because they
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favorably define the federal Secured

Creditor Exemption. These cases provide
guidelines as to the nature of security
interests given protection by CERCLA, the

length of time in which a lender may hold

actual title to a contaminated Site without

•

risking its exempt status, and the require
ments for disclosure of contamination to

prospective buyers. These opinions are

important because they did not depend on

the now defunct Lender Liability Rule.

While Northeast Doran and Waterville

Industries are good decisions for lenders,

however, there are several cases interpreting
CERCLA in other jurisdictions that have

not been favorable. For example, the

infamous Fleet Factors case has produced
another troubling opinion. After several

rounds of appeals, including unsuccessful

appeals to the Supreme Court, the trial court

found Fleet liable under CERCLA because

of its post-foreclosure activities. U.S. v.

Fleet Factors, 821 F. Supp. 707 (S.D. Ga.

May 12, 1993). Fleet was responsible for

cleanup because an auctioneer retained by
Fleet to sell machinery and office

equipment contributed to contamination of

the site.

LIABILITY UNDER

STATE LAW

Cleanup claims under state law are

unaffected by the overturning of the Lender

Liability Rule and recent cases interpreting
CERCLA’s Secured Creditor Exemption.
In order to assess the risk of liability under

state laws, lenders need to examine individ

ual state statutes and state court decisions.

In Massachusetts, the 1992 amendments to

Chapter 21E remain effective and still

describe in significant detail the extent to

which lenders may be involved in

contaminated sites without incurring
liability under state law. Unlike EPA’s

Lender Liability Rule, Chapter 21E is a

statutory codification that is a binding
expression of the legislature’s intent to

protect lenders. The overturning of EPA’s

Lender Liability Rule does not affect these

state law protections to lenders. Conversely,

Chapter 21E does not control lender

liability issues under CERCLA. -

LEGAL LANDSCAPE-

AFTER KELLEY

Given the uncertain

ties associated with

the demise of the

EPA rule, it is

especially prudent
for a lender to

establish a uniform

policy to minimize

the risk of environ

mental liability.

CERCLA

REAUTHORIZATION

Even before Kelley, lenders had sought to

codify the principles of the Lender Liability
Rule through the various CERCLA

reauthorization bills pending before

Congress. These efforts are now even more

important. However, the conflicting
lobbying efforts underway by many industry
and environmental interest groups have

hindered reauthorization and made it

impossible to predict what, if anything, will

change with respect to the Secured Creditor

Exemption. As the debate continues on

Capitol Hill, it appears unlikely that any

CERCLA reauthorization bill will pass this

legislative season.

The overturning of the Lender Liability
Rule adds uncertainty to lenders’ attempts

to assess and avoid potential liability for

contaminated properties. Given these

uncertanties it is especially prudent for a

lender to establish a uniform policy to

minimize the risk of environmental liability.
In fact, the FDIC has announced plans to

review the environmental risk programs of

all banks under FDIC jurisdiction.

LENDER’S RESPONSE

In response, lenders of all types and size are

implementing programs with the objective
of reducing potential environmental

liability. These programs include:

• Keep informed of environmental laws

and ongoing changes. Determine what

guidance exists from the law so as to

enable a lender to assert a valid

Page 3



0

defense. Determine the secu~ed lender

protections that apply to a particular

property.

• Verify with legal counsel that

procedures that are implemented
comply with established law.

Proactive conduct

by lenders to reduce

the potential for

environmental

liability appears
warranted, and in

the case of most

banks, required by
the FDIC.

• Review existing guidelines regarding
loan originations, loan maintenance,

and the exercise of credit remedies to

verify that they incorporate whatever

guidance can be taken from established

law.

• Review FDIC guidelines to avoid

environmental liabilities.

• Review and update relevant contractual

provisions, including environmental

indemnifications, representations and

warranties.

• Implement environmental insurance

coverages for borrowers or the lender’s

own portfolio. Environmental insurance

coverages are offered by increasing
numbers of insurers. Depending upon

the insurance product and the insurance

program created, these coverages can

transfer from the lender many

environmental risks and potential
liabilities and expenses.

• Establish an ongoing relationship with

environmental consulting firms that can

advise with regard to technical

environmental issues, including Phase I

site assessments and other issues in

loan origination and the exercise of

credit remedies.

CONCLUSION

It is clear that CERCLA and Chapter 2lE

(as well as provisions of other states) do
-

contain provisions which afford protection
for lenders. However, the application of

these protections is subject to judicial
interpretation. Uncertainty as to a lender’s

potential for environmental liability is likely
to remain for some time. Proactive conduct

by lenders to reduce the potential for

environmental liability appears warranted,

and in the case of most banks, required by
the FDIC.

Palmer & Dodge will keep you apprised of

developments in this rapidly evolving arena.

PALMER & DODGE

One Beacon Street

Boston, MA 02108

617-573-0100

The content of this lcttcr is gcncrtl in nature and is not mtcnded as legal ad~ ice

related to tndi~ idual situations Counsel should be consultcd for specific legal

planning and advice.

Prepared by:
-

-

Stephen J. Abarbanel -

Mark A. Kablack

,~ -Members Ofour Environment Group: -

‘stephen J Al) irbanel William I Lahey

John GCasagrande Jr ‘~cott P Le~sis

— R liphA Child K tthleen E McGrath

Chailes E DeWitt Jr Raymond M Murphy

Joseph F l-Iaidc isile Salvatore Ricciardone

Maik A K iblack Kenneth \V Salinger

Page 4 © Copyright 1994 Palmer & Dodge

0 Printed on Recycled Paper



c-a. ~3dS

PALMER & DODGE
~ 27994 1

One Beacon Street

Boston, Massachusetts 02108
__________________

Telephone: (617) 573-0100 Facsimil
. (617) 227-4420

April 22, 1994

John Murray
Assistant Town Manager/Treasurer
Town Hall

472 Main Street

Acton, MA 01720

(Acton Bonds)

We have examined the papers submitted to us relating to the issuance of the following
bonds by the Town of Acton, Massachusetts:

$382,000 Fire Truck Bonds, payable within 5 years from their dates or such

period of time, not to exceed 15 years from their dates, as may be

approved by the Emergency Finance Board under G.L. c.44, §7(9) and

a vote of the town passed April 4, 1994 (Article 17),

$332,000 Street Bonds, payable within 10 years from their dates under G.L.

c.44, §7(5) and a vote of the town passed April 4, 1994 (Article 18),

$191,000 Equipment Bonds, payable within 5 years from their dates or such

period of time, not to exceed 15 years from their dates, as may be

approved by the Emergency Finance Board under G.L. c.44, §7(9) and

a vote of the town passed April 4, 1994 (Article 23),

$ 92,000 Remodeling and Equipment Bonds, a portion payable within 5 years

from their dates and a portion payable in such period of time, not to

exceed 15 or 20 years from their dates, as may be approved by the

Emergency Finance Board under G.L. c.44, §~7(3A) and (9) and a

vote of the town passed April 4, 1994 (Article 20),

$ 65,000 Remodeling and Equipment Bonds, $15,000 payable within 5 years

from their dates and $50,000 payable in such period of time, not to

exceed 20 years from their dates, as may be approved by the

Emergency Finance Board under G.L. c.44, §~7(3A) and (9) and a

vote of the town passed April 4, 1994 (Article 22),



$ 60,000 Planning and Bridge Bonds, $40,000 payable within 20 years from their

dates and $20,000 payable within 10 years from their dates under G.L.

c.44, §~7(4) and (22) and a vote of the town passed April 4, 1994

(Article 21),

$ 30,000 Recreation Bonds, payable within 15 years from their dates under G.L.

c.44, §7(25) and a vote of the town passed April 5, 1994 (Article 26),

$ 25,000 Engineering Bonds, payable within 5 years from their dates under G.L.

c.44, §7(22) and votes of the town passed April 5, 1994 (Article 25),

and to complete our examination we shall need the following papers:

1. A certified copy of all bylaws or standing votes of the town affecting
the authorization, sale or issuance of the bonds or the use of assessments or other

charges imposed to pay for any project fmanced by the bonds. (The Town Clerk is

sending this along with all amendments to the Charter.)

2. Certified extracts from the minutes of the 1994 annual town meeting
showing: (a) the time and place at which each session convened, up to and including
the April 5 session, and (b) the votes adjourning each prior session.

3. A letter from an appropriate town official describing the police dispatch
center project voted under Article 20 in more detail so that we may determine the

appropriate statutoiy borrowing authority. In particular we shall need to know the

proposed allocation of the appropriation, including the amounts attributable to

remodeling of the existing center and to acquisition of additional equipment.

4. A debt statement in the enclosed form dated as of April 5, 1994.

5. Certified copies of the votes of the Emergency Finance Board

approving the borrowings for the remodeling projects voted under Articles 20 and 22

and, if the Town wishes to borrow for more than five years, for the equipment
projects voted under Articles 17, 20 and 23, and fixing their maximum terms under

G.L. c.44, §~7(3A) or (9). The votes should be accompanied by the usual certificate

showing compliance with the open meeting law. We assume that each vote will

include a no impact fmding under G.L. c.30, §61.

6. A draft of the offering material for the bonds, including the notice of

sale and accompanying fmancial and descriptive information concerning the town.

Although we take no responsibility for the accuracy or adequacy of the offering
material, we request an opportunity to see it substantially in advance of its use.
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Examination of these items may reveal the need for additional papers.

We assume that the town has not voted to exempt debt service payments on the bonds

from the tax limits of Proposition 2 1/2. We also assume that no federal or state aid is

expected in connection with any of the projects. We should be advised promptly if either

assumption is incorrect.

Under federal tax law bonds may be private activity bonds (the interest on which may

be taxable) where benefits and costs of the project being fmanced are substantially transferred

to commercial, industrial or other private users or if certain contracts or special arrangements
exist for the use of any facility financed by the bonds. For this reason we assume and plan
to confirm in the closing documents that:

(a) The town does not have or plan to have any contract or other

arrangement not applicable to the general public under which a party (other than the

Commonwealth or a local governmental unit or a residential homeowner or tenant) is

to have the use of a particular facility financed by the bonds, or is to make payments
based on costs of the facility.

If this is not the case, we should be promptly advised so that we can explore the matter

further.

We are also making the following assumptions which we plan to confirm by including
appropriate statements in the signature and no litigation certificate:

(b) The town has not amended its home rule charter adopted April 5, 1982

except for the amendments being sent to us by the Town Clerk and the town has not

amended or repealed any special law relating to the town through the use of home

rule procedures except by adoption of the charter.

(c) The following bylaws are the only bylaws or standing votes of the town

affecting the authorization, sale or issue of the bonds or the use of assessments or

other charges imposed to pay for any project financed by the bonds and there has

been no amendment or addition thereto affecting those matters in any way except as

indicated:

Bylaws furnished under item 1 above.

If any of these assumptions is incorrect or becomes incorrect before the bonds are

issued, we should be notified promptly.

We call your attention to our memorandum entitled “Role of Bond Counsel”, which

we have furnished and which describes our services. As noted in the memorandum, we

would be pleased to discuss it if you have any questions concerning it.
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For our final opinion we shall need the usual signature and no litigation, no arbitrage
and tax-exemption certificates, IRS Form 8038-G, selectmen’s vote and certificate as to

official statement, and an opportunity to examine a bond of each issue as executed. We shall

suggest forms for these papers in due course.

Yours faithfully,

Palmer & Dodge

By:

NPC/db

Enclosure

P. Cohen

-4-
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TOWN OF ACTON i ~
_—

L

INTERDEPARTMENTAL COMMUNICATION
______________

DATE: April 22, 1994

TO: Don P. Johnson, Town Manager~~~
FROM: Garry A. Rhodes, Building Corn oner—’~~~~
SUBJECT: Complaint letter

I am copying to you a letter I received from an irate business. I am also

enclosing a copy of my response. I do not feel that you need to do anything but feel
that you should aware of it.



TOWN OF ACTON GARRY A. RHODES

BUILDING DEPARTMENT BUILDING COMMISSIONER

472 Main Street Acton, Massachusetts 01720 (508)264-%32

April 22, 1994

James Buscemi

6 Espie Avenue

Maynard, MA 01754

Dear Mr.. Buscemi:

I would like to take this opportunity to respond to your letter dated April 16, 1994

addressed to me. You have raised several concerns.

The aesthetics of the South Acton Bridge, Grange Hall (Exchange Hall), or even 134

Main Street is not within the espouses of this Department. Only within Historic Districts,
when changes are proposed, can aesthetics be considered. Signs within the Historic
District that are erected are reviewed for aesthetics.

Signs that are located in windows are allowed by the Acton Zoning Bylaw section
7.5.15. They can be hand drawn and are allowed to occupy 25% of any window area.

These types of signs are not required to be licensed. That is why Triple A Market, Osco

Drug, and Plywood Ranch have hand-made signs. You should note that in my letter to

Fido’s Pet Shop I did not reference several window signs such as “Luv Ya Pet” sign and

numerous small signs locate in Fido’s glass door.

The current sign bylaw recognizes that businesses can be located in portions of

buildings that are not visible from the road. Section 7.7.7 provides for up to two

secondary signs of six square feet. As I indicated in their letter, the Fido’s sign located

adjacent to their entrance can be licensed as a secondary sign. The “Dog & Cat Grooming”
parking sign exceeds the maximum six square feet for a secondary sign but, if reduced in

size, can be licensed as a secondary sign.

The sign bylaw regulates all signs that are located on a lot. It does not matter if

they are visible from the road. I recognize that “lams Pet Foods Sold Here” is not visible
from the road, but it is still regulated. The sign is illegal and must be removed.

It is clear by your letter that you feel that you have been singled out. I can assure

you that it is not the case, but just the opposite is true. In the last month alone, we

“selectively picked” approximately 50 businesses, including Erickson’s Grain Mill.

You indicate that these signs have existed for about ten years. A check of our

records indicates only the sign on the front of the building is licensed. If you can show

me licenses for any of the sign in question, I will reconsider this matter. If Fido’s does

not correct the violations I will, under the Town of Acton Non-Criminal Bylaw, be forced
to issue Fido’s a ticket for each illegal, unlicensed sign each day that they remain on

display after May 1, 1994.

~
Garry A. Rh e

Building Commissioner

cc: Town Manager
Fido’s Pet Shop



James Buscerni

6 Espie Avenue

Maynard, MA 01754

(508) 897-8770

April 16, 1994

Mr. Garry A. Rhodes

Building Commisioner

Town of Acton

Dear Mr. Rhodes:

I have recently been made aware of the letter you sent to the current owners of Fido’s

Pet Shop regarding the sign “Dog & Cat Grooming Parking”, and the “lams Pet Foods Sold

Here” sign.. As a former owner of the pet business located there I find your stance (and
the Town of Acton) on the matter shortsighted and discriminatory for the following
reasons:

First of all, the sign “Dog and Cat Grooming Parking” has been there for at least ten years

with no problem before now, I owned the business for nearly five years and whenever

there was a sign review I was told that all of my signs were in order. Also, common—sense

would dictate that a small business hidden in the back of a building absolutely requires
such a sign in order for customers to find it. (When giving directions to new customers

I always told them to look for the sign in the driveway.) Mr. Rhodes you surely must

realize how difficult it is to keep a small business going these days, especially one that is

hidden in the rear of a building such as Fido’s is. Again I must state that a sign such as

this is necessary in order to do business in that location, and it is done in very good
taste. One would think you would be more concerned with eyesores in that area such as

the South Acton bridge, or the dilapidated Grange Hall across the street. I truly believe

that the town’s priorities are not in its, or business owners’ best interests.

Secondly, the “lams Pet Foods Sold Here” sign, is displayed by the entrance to the

business, which happens to be at the rear of the building, facing the parking lot, and a

bunch of trees and wild grass. The only people who see it are customers of the business.

How is this sign offensive? One has to wonder why the town is selectively picking on

this business, since the Grain Mill located nearly across the street has the very same sign
(along with three or four other pet food signs) hanging on their building, clearly visable

to those driving by? And what about businesses such as Triple A Market, Osco Drug, and

Plywood Ranch? These business fill their windows with huge often obviously hand-made

signs, but that is okay? All things considered, one would get the impression that the town

chooses its targets well, picking on small struggling businesses such as Fido’s, while at the

same time looking the other way when a large, well established business violates your

elitist sign laws. Common-sense would dictate that you would want to help businesses

prosper in your town, rather than strangling them with inflexible and ludicrous regulations.

I sincerely hope that you will personally take a look at these signs and at the area in

which they are located, perhaps then you will reconsider this matter.

Sincerely,

James Buscemi



TOWN OF ACTON
472 Main Street

Acton, Massachusetts 01720

Telephone (508) 264-9612

Fax (508) 264-9630

Norman Lake, Chairman
B~rd of Selectmen

April 26, 1994

FILE COPY
Acton Convenience, Inc.

481 Great Road

Acton, MA 01720

Dear Mr. Hantzis:

The Acton Police Department has recently conducted a

series of spot checks of establishments holding Liquor
Licenses in the Town. The purpose was to determine whether

the license holders were properly dispensing alcoholic

beverages in accordance with the laws of the Commonwealth of

Massachusetts. The Police Chief has reported that five (5)
establishments allowed a minor to purchase alcoholic beverages
without confirming their age.

The Board of Selectmen has reviewed the findings of this

investigation and is quite disturbed with the results. The

establishments where these violations occurred have been or

will be notified of a public hearing before the Board of

Selectmen. At the time of their hearings, representatives of

these establishments will be allowed to explain what happened
and what has been done to prevent a future recurrence. The

Selectmen will take this testimony into consideration before

determining what, if any, actions the Board may deem

appropriate under the circumstances.

All license holders are advised that the Town of Actori

will continue to conduct spot checks of establishments

1~censed to sell or dispense alcoholic beverages. Any
observed violations will be reported to the Board of

Selectmen. The Selectmen, in turn, will be prepared to take

all necessary steps to effect proper remedies.

Very truly yours,

Norman Lake, Chairman

Board of Selectmen

DPJ: 991

FILE NOTE: This letter was sent to all 24 liquor establishments
licensed for 1994.



TOWN OF ACTON
472 Main Street

Acton, Massachus~t~ Ol7~
Telephone (508)L6f—r

Fax (508) 261-~13L
Norman Lake, Chairman
Board of Selectmen

April 26, 1994

Crossroads Cafe

J. Manning, Mgr.
405 Nagog Sq.
Acton, MA 01720

Dear Mr. Manning:

On April 1, 1994 the Acton Police Department conducted a

spot check with respect to your policies and procedures for

the service or sale of alcoholic beverages to minors. The

Board of Selectmen has been advised by the Police Chief that,
during the course of this check, your establishment allowed

the purchase of an alcoholic beverage by a minor.

The Board of Selectmen considers this to be a serious

violation of the responsibilities of a Liquor License holder

in the Town of Acton and has ordered a hearing into this

matter. The hearing will be before the Board of Selectmen at

7:45 PM on June 14, 1994 in Room 204 of the Acton Town Hall.

You or your duly authorized representative are requested to

appear before the Board at that time to explain the

circumstances related to the incident in question and to

detail the safeguards that you have enacted to insure that

such incidents do not occur again. Your testimony will be

considered in the Board’s determination as to what action(s)
it will take under the circumstances.

Please contact the Town Manager’s office at 264-9612 to

confirm your representation at the scheduled hearing.

Very truly yours,

Norman D. Lake, Chairman

Board of Selectmen

DPJ: 992

NOTE: This letter was modified and sent to all five violators by
certified mail.
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Minuteman Tech

Minuteman Regional Vocational

Technical School District

758 Marrett Road

Lexington, MA 02173-7398

Telephone 617-861 -6500

April 22, 1994

Subject: Important Legislation

Ttv P’~. Chairperson, Board of Selectmen

2. Chairperson, Finance Committee

Town Executive Officer

Two very important bills for the fiscal interests of your town and Minuteman Tech are

attached. Note that numbers have changed since earlier communications.

I hope that you will contact your Senators and Representatives to seek their active and

strong support of these proposals filed by Representative Pam Resor of Acton.

Major points on H-4791 are that (1) a region is a single school community and (2)
assessing a different cost/pupil in the same school community is not equalization but rather is a tool

of dissention working against important regional spirit. H-4791 protects the concept of a region as

a single school community. Thanks.

mcere y,

Ron Fitzgerald
for the

Minuteman School Committee

c.c. Minuteman School

Committee Members

Acton Belmont Boxborough Concord Wayland
Minglon Bolton Cailisle Dover Weston

Science- Technology High
and Adult Career Center

~PR 2.5 ig94~’

School

Fax 617-863-1747

Lancaster Unc~n Stow

Lexinglon Needham Sudbury



Minuteman Tech Science-Technology High School

and Adult Career Center

Minuteman Regional Vocational

Technical School District

758 Marrett Road

Lexington, MA 02173-7398

Telephone 617-861-6500 Fax 61 7-863-1747

April21, 1994

Subject: H - 4791 on Regional School Assessments

TO:
_____

Supporting Senators and Representatives
Regional School Superintendents and School Committees

_____

Interested Municipal Leaders

H 4791 (previously H - 5041) is a late-filed legislative proposal that would correct serious

problems on regional school assessments without undercutting the important values of the

Education Reform Act of 1993. Here is a simple summary of realities:

A. A regional school district is a partnership in which member communities pool their resources

from enrollment to funding. THAT POOLING PARTNERSHIP IS WHAT LOCAL VOTERS

APPROVED WHEN THEY ENDORSED THE FORMATION OF REGIONS; they endorsed the

principles of averaging and sharing to do more for students than any one community could do alone.

B. Interpretations of the reform act have raised three serious problems:

1. Different assessments/pupil and aid/pupil are being assigned to each community in a

region, destroying the sharing partnership! This can be corrected without harming the

equalization intent of the Reform Act.

2. New regulations (not necessarily the law itself) have created ~incendves for a region to

raise other revenue that can, at least partially, be used to lower assessments to member

communities. For example, one state directive is that CHOICE tuition or revenue “may
not be used to reach the required spending level...” even though economics of scale from

CHOICE admission might often make it possible both to reduce assessments slightly and

to invest more dollars in education. If a district trys to be entrepreneurial in this area

now, it must create two separate budgets and file state reports that are at best

unnecessarily complicated and misleading. With a little trust in school committee

judgment (trust that is a basis for quality management), this can be corrected.

3. The waiver system for a region is not “regional” but rather is community specific with

absolutely no guidelines on what a region could/should do if one of its communities is

“waivered” and another is not. This makes no sense at all.

H 4791 attached hereto corrects these three serious problems simply and directly:

1. After the state calculates local financing with its equalizing formula, the results are totaled
to assign ~ minimum assessment figure for the entire region. Then the agreement
operates and assigns the same cost or assessment/pupil to each member community.
COMMENT: This solution allows

(a) state equalization to operate and then

(b) moves to the partnership sharing for which regions were approved. So a less
affluent community will bring more state aid to the partnership not to itself
alone.

- over -

Belmont Boxborough Concord Lancaster Uncoin Stow Wayland
Bolton Carlisle Dover Lexington Needham Sudbury Weston

Acton

Arlington



2. The proposal allows a region committee to use “other revenue” to reduce the state~

calculated assessment., placing trust in school committee management without in any way

lowering what amounts to a state-required expenditure leveL

3. The proposal gives the State Board and its Commissioner power to grant region waivers

if Reform Act standards are met, thus avoiding the impossible management situation that

a waiver-for-some-communities-only procedure could create.

I hope that you will give H - 4791 your strong support. It would greatly improve the

management climate for regional schools, a climate now so confused that regional schools have been unable to

unify on one proposal because representatives of each region are tending to evaluate every possibility against the

interests of one town or one region. We need a return to one statewide fair context of operation for regions.
Thanks.

Sincerely,

~44~
Ron Fitzge d

Superintendent
for the

Minuteman Tech

School Committee



t~ItI~e Qlummo ue~ilt11 of ~B~Ic11u~etts

IN THE YEAR ONE JHOU.SAt4D NINE UIJNDRED AND NINETY.

AN ACT
RELATIVE TO REGIONAL SCHOOL ASSESSMENTS

New number

H~4791
(Frto~’~y H5O~fl’)

Be it enacted b~ the Senate and House of Representative: in General Court asunthl.d. and by the

authority oft/se .same~ as follows:

SECTION 1.

Notwithstanding the provisions of any general or

special law to the contrary, regional and county school district

assessments shall be determined in the following manner:

1) For each fiscal year the department of education

shall use community statistics developed pursuant to chapter

seventy-one of the Acts of nineteen hundred and ninety-three to

calculate the total minimum assessment for each region that is the

sum of the calculated theoretical minimum local contributions of

its member communities based on their previous October first

enrollment In the region.

2) After the total minimum assessment is calculated,

the regional agreement shall then prevail in calculating actual

a~ssessments of each member community according to the following

NOTE. — Use ONE side of paper ONLY. DOUBLE SPACE. Insert additional leaves. if necessary. ,.
0



criteria:

a. The aggregated actual assessments shall reach

the total minimum assessment calculated after

subtraction of chapter seventy aid by the

department of ~~educatiori plus additional

amounts for transportation, food service,

community service, fixed assets and debt

service except as provided in subsection b.

b. The aggregated actual assessments may be

reduced by two thirds vote of the regional

school committee with portions of any non~

grant regional revenue including but not

limited to state transportation aid, school

building assistance aid, and tuition including

that from a CHOICE program.

3) Waivers of state law or regulations on fiscal

requirements for regional school districts may be sought by a

regional school committee. Any waiver related to a region shall be

granted only on the basis of relevance to all of its member

communities and proper support of chapter seventy-one of the Acts

of nineteen hundred and ninety~three as judged by the state board

of education and its commissioner.
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IN THE YEAS. O~’iE THOUSAND NINE HUNDR~ED AND NINETY. y~gjg

ANACT
H-1640 “~•
A~ Act RILATIVE TO VOCATIO~AL EDVCATlO~.

.~, I: e~’,~t~d b~ i~e S~ø:e cid~ of Rp,e,~iioti~es 111 Cvifid Co~’t .:un~b!ed. ~‘iby iAs

of ihe j~mt. .iJol!o.~s:

SECTION I.

Section 6 of chapter 133 of the Acts of 1992 is

hereby amended by inserUng ~n line 16 after the word “seventy.
six” the words: — a.nd except for students in grades nine through
twelve in vocational education or exploration programs approved.
undcr chapter seventy.four of the General Laws in which case the
amount 5h3!l not exceed nine thousand dollars.

SECTION 2. This Act sh~1l apply to all students tr~t.4ng af~sr

S+pt.mb+~-l~ir •‘rt F,’J~?1.y,~r ~

COMMENTS: H-1640 would change the tuition ceiling for

vocational education from the $5,000 level appropriate for

elementary education to 1.8 times $5,000 (on the basis of safe class

size and equipment costs recognized in the new reform law) or

$9,000 for CHOICE students. Unless this is done, member

community residents pay far more to attend their voc-tech schools

than communities sending CHOICE students. To top that off, the

sending communities also get count and aid credit for the students.

This is a very unfair situation that should be corrected.
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SOFT SECOND LOAN PROGRAM

NOTICE OF FUNDING AVAILABILITY

April20, 1994

Chairperson
Board of Selectmen

Town Hall

472 Main Street

Acton, MA 01720

Dear Chairperson:

We are pleased to announce the availability of $1 million in additional funds for the Soft Second

Loan Program. Since 1991, the Soft Second program has helped more than 360 low or

moderate income first-time buyers qualify for home mortgages. The properties purchased with

Soft Second assistance represent approximately $35 million in real estate value. Approximately
50 communities already are participating in the program, and we urge your community to

consider applying for the new funds.

The Soft Second Loan Program was designed by a task force of the Massachusetts Bankers’

Association that included representatives from banks, community organizations, the state’s

Executive Office of Communities and Development (EOCD), and the Massachusetts Housing
Partnership Fund (IMHP). The program combines a conventional first mortgage, a second

mortgage held in portfolio by participating local banks, and a repayable subsidy loan provided
to the buyer with federal, state or local funds. It allows families earning less than 80 percent
of median income (e.g., less than $38,600 for a family of four inside the Boston PMSA) to

qualify for a mortgage and purchase a home. Buyers participate in this program by obtaining
a “reservation” of low-interest financing directly from the bank and then locate and purchase a

home within the price range they can afford. Some of the advantages of the Soft Second

Program are outlined below:

Unmatched affordability. No other public or private mortgage program. for first-time

homebuyers creates as much “buying power” in the private market. The program can

even be combined with programs already offered by local banks in your area (such as

first-time homebuyer loans from the Massachusetts Housing Finance Agency.)



Proven mortgage product. The program has been in operation in communities across

the state for two years and has met the demands of lenders and home buyers, with many

families now in their new homes.

Minimal administrative burden. A local program may be successfully implemented with

minimal time demands on local officials or staff. Local banks assume responsibility for

qualifying potential homebuyers and loan origination.

EOCD, working with the Massachusetts Housing Partnership Fund, provides loan documents,

an operations manual, and training to participating banks. MHP then ensures that each loan

closing is consistent with the program guidelines.

Banking industry support. The program was designed as part of the banking industry’s
commitment to community reinvestment and has the full support of the Massachusetts

Bankers Association.

Fannie Mae approval. The Federal National Mortgage Association (Fannie Mae) has

approved the program (including all loan documents and operating procedures) and has

agreed to purchase the first mortgages from participating banks.

Since 1991, the Soft Second Loan Program has been operating in Boston with the participation
of Shawmut Bank, Baybank, Bank of Boston, and Fleet Bank of Massachusetts. Other lenders

now are participating in the program in communities throughout the state.

In response to the program’s success, the Massachusetts Legislature appropriated $1 million in

funding for FY ‘94 to expand the program. This letter serves to notify communities of the

availability of these funds to support local soft second programs. In order to take advantage
of the homebuying season, communities that are interested in participating should respond
quickly to this notification by submitting a letter of interest (see attached) to EOCD by
Friday May 20. EOCD will subsequently evaluate proposals in accordance with the criteria

outlined in the attachment. Readiness to proceed (e.g., commitment by local lenders to

participate) will obviously be a critical factor in EOCD’s evaluation of applicant communities.

It is expected that the $1 million now available would fund approximately 100 to 150 home

purchases, and consequently will support a number of local startup programs.

Communities that may wish to participate in the Soft Second Program eventually, but are not

ready to take advantage of the current funds, can use this opportunity to convey general interest

in the program. EOCD and MHP will work with these communities to plan a local program and

to explore other sources of subsidy loan funds including future state appropriations, federal

Community Development Block grant funds, and HOME funds.



A more complete description of the program and an application for the current EOCD funding
is enclosed. If you would like additional information or are interested in making the program

available in your own community, please contact Kate Racer or Bert Rodiger of EOCD at (617)
727-7824.

We appreciate your interest in affordable housing and look forward to working with you on this

matter.

Sincerely,

Mary L. Padula Clark Ziegler Richard Driscoll

Cabinet Secretary Executive Director President

Executive Office of Massachusetts Housing Massachusetts

Communities and Partnership Bankers Association

Development
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LEGISLATIVE BULLETIN

Transportation Bond Bill Update /7’
As the clock ticks away, and spring unfoi~

into summer, so goes another construction season

without a transportation bond bill. It appears
that the House is determined to complete work

on the budget before focusing on any other

important matter, including the Transportation
Bond Bill. Recent speculation is that the bond bill

could be delayed until the fall. The MMA, along
with a number of other constituent and business

groups, is urging the House to take action. At this

point, the only alternative is to urge our member

ship to call their legislators and House Speaker
Charles Flaherty urge them to make House bill

.4682 a priority. The MMA will continue its efforts

to bring about action on this matter.

As the Legislature returns to work after the

April school vacation, the MMA hopes that the

House and Senate can quickly resolve their differ

ences on two key municipal items.

When the Senate finally adopted a local aid

resolution on March 30, four weeks after the

House adopted its local aid resolution, the MMA

had hoped that the Department of Revenue

would be able to send out Cherry Sheets within a

two-week period. However, as reported in the

last edition of the Bulletin, the Senate used more

recent figures for the education aid portion of the

resolution; thus, the education aid figures in the

Ho es

ce there is no formal procedure for reconciling
the differing versions of a resolution, the MMA

has asked Gov. Weld to take the lead in resolving
the differences between the two branches so that

e DOR can send out Cherry Sheets by May I
Vote Expected on Labor Bills

In addition, the Legis ature a
The Legislature’s Public Service Committee is

release of a $15 million appropriation to corn-
expected to vote next week on three labor bills

munties to help pay for fiscal 1994 snow and ice
that the MMA op~oses. The bills are:

costs. Both branches approved the $15 million;
H. 2127, which would require that police

however, they have yet to agree on the exact for-
hiefs be re-appointed except for just cause.

mu to be used for distribution of that amount.
H. 2283, which would restrict unilateral

The House version o the snow and ice is ri-
action by a public employer by subjecting a mid

bution formula weighs road mileage, population,
term bargaining impasse to mediation and fact-

and amount of snowfall. The Senate version uses
finding.

the traditional lottery formula to distribute the $15
H. 2303, which would restrict unilateral

million. A conference committee has been estab-
action by a public employer by subjecting a mid

lished to work out the diffe~ences between the
term bargaining impasse to mediation and fact

two branches. The committee members are:
finding. This bill would also prevent an employer

Representatives Thomas Finneran (D-Boston), negotiating a first contract from unilaterally

Thomas Kennedy (D-Brockton), Kevin Poirier (R- changing terms and conditions of employment

North Attleborough), and Senators Thomas upon reaching impasse by requiring the employer

mingham (D-Chelsea), Robert Wetmore (D-
to exhaust the statutory impasse procedure.

~.arre) and Herni Rauschenbach (R-Brewster).
The Public Service Committee, meanwhile,

has favorably reported two other bills that the

April 22, 1994

CHERRY SHEETS DELAYED; SNOW All) HELD UP
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MMA opposes:
H. 1396, which would require cities and

towns to reimburse legal expenses for an employ
ee or union that has successfully challenged the

denial of Injured-on-Duty benefits.

S. 1157, which would require cities and towns

to reimburse legal expenses for an employee or

union that has successfully challenged an unfair

labor practice or any other violation of Chapter
150E.

Line-of-Duty Death Benefit Moves

Through Legislature
The House has engrossed S. 1622, a bill that

would provide a line-of duty death benefit for

public safety employees. The benefit would be

administered by the state Board of Retirement.

The benefit would be a one-time award of

$100,000 payable to the family of a firefighter, or

police officer who, while in the performance of

his or her duties, and as a result of an accident or

violence, is killed or sustains injuries resulting in

his or her death. The hypertension, lung or respi

ratory tract disease, and cancer presumptions
established in Chapter 32, Sections 94, 94A, 94B

would not apply to eligibility for this $100,000
benefit. The benefit would not be subject to state

taxes. The legislation would apply to deaths

occurring after September 1, 1993.

School Finance Bills Opposed
In testimony given earlier this month before

the Legislature’s Committee on Education, Arts

and Humanities, the MMA opposed three bills

filed by committee chairman Sen. David P.

Magnani (D-Fcamingham) that would increase the

mandated property tax contribution to schools in

many cities and towns. S. 1589, an Act relative to

the determination of local contribution for the

operations of the public schools in a city or town,

would require cities and towns to add on top of

the the “minimum required local contribution”

already calculated for fiscal 1995, an amount

equal to any school, spending relief granted by
the state Department of Revenue or the state

Department of Education in fiscal 1994. Revenue

department relief for this year is estimated at $4.7

Page 2 MMA Legislative Bulletin AprIl 22, 1994

million for 37 municipalities, and education

department relief at $1.3 million for 12 municipali
ties. S. 1591, an Act relative to the definition of

municipal revenue growth factor in determining
the education budget for a city or town, would

also require that amounts be added to the fiscal

1995 mandate if the fiscal 1994 municipal revenue

growth factor, calculated by the DOR, underesti

mated local revenues. There is no provision, how

ever, for instances when local revenues are over

estimated. S. 1592, an Act relative to equity aid for

education, would require that cities and towns

that receive equity aid increase the local contribu

tion to schools. Under the law equity aid is

intended to reduce the local contribution to

schools. The MMA testimony stressed that cities

and towns are already burdened by the local con

tribution mandate in the new school fiance law

and simply cannot bear extra obligations.

State Health Care Reform Proposals
Seek Additional Medicaid Funds

Governor Weld and Rep. Carmen Buell, (D

Greenfield), chairman of the Legislature’s Health

Care Committee, last week proposed reforms to

the state’s health care system. The proposals are

similar in that they would not mandate a guaran

tee of universal coverage, but would offer subsi

dies to some of the 600,000 uninsured individuals

in the state. Both bills also would require other

reforms, such as eliminating wide variations in

premiums and most restrictions on pre-existing
conditions. Buell’s plan would require a feasabili

ty study for creating a health plan that would

include Medicaid recipients and individuals

receiving coverage through Chapter 32B. The

Authority would also adopt a standard benefits

package that would be incorporated in all plans
offered in the state on or after January 1, 1996.

The bills will be heard at hearings across the

state. The scheduled hearing dates and places are

as follows: May 2 in Northampton; May 9 in

Worcester; June 6 on the North Shore; June 23 in

the Cape and Islands area; and June 27 in the

South Shore area. The MMA’s Health Care

Committee is reviewing the proposals and plans
to meet May 3 to discuss them.



SELECTMEN OF BEDFORD

Vat V. Asbedian, Chairman

Betsey J. Anderson William L. King
Lora Goldenberg Joseph R. Piantedosi

April 22, 1994

Norman Lake, Chairman

Selectmen of Acton

472 Main Street

Acton, MA 01720

c~.’5O~5

Reference: PublIc Forum May 4, 1994
Potential Closure of Hanscom Air Force Base

Dear Chairman Lake:

The Town of Bedford is concerned about the impact that the potential Hanscom Air Force Base

closure would have on the communities in our area. In order to highlight some of the crucial

issues and questions, we have organized a public forum in Bedford. (Please see attached

figures for impacts on area jobs published in the April 15th Hansconian .) Business l?aders,
national experts, Air Force officials and local senators and representatives have been invited to

speak. Residents of all communities in the area are welcomed to the forum, and there will be

general publicity to encourage their attendance.

We hope you will join us, and would appreciate your help in personally inviting the Selectmen of

Acton, and letting us know who will attend in order that they may be recognized. It would also

be helpful if you could generate some broad publicity about the forum within your Town.

The forum will be held:

Wednesday, May 4, 1994

7:30 p.m.
Bedford High School Auditorium (please see map below)

For responses or for questions about the forum, please do not hesitate to call the Bedford Town

Administrator, Richard T. Reed at (617) 275-1111.

Sincerely,

Val V. Asbedian

Chairman

mudge way

Elm SI

TOWN HALL

10 MUDGE WAY

BEDFORD, MASSACI{USETFS 01730

617-275-1111
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HANSCOM TOWN BRIEFING

MAY4-7:3OPM —

The Town of Bedford

and the Bedford Chamber of Commerce

invites anyone living in or around Bedford

to this most important meeting

AGENDA

• Information by national and local experts
Questions by you

What can you do about it

1 Bedford High School Auditorium

/
IfHanscom Air Force Base should close:

/

It would have a disastrous impact on

our community.
Thousands of jobs would be lost.

Hanscom generates more than 29,000jobs

~Hanscom brings more than $3.2 billion to

our communities

4
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Town of Acton
-

~
172 M;iin Str~ii Anon, Massachusetts 01 — (508) 264-96

INTERDEPARTMENTAL COMMUNICATION

TO: .~nhn Murray, Asst. Town Manager DATE: April 25, 1994

FROM: Roland Barti, AICP, Town Planner ~. 1~.

SUBJECT: l’uwn Land at 305 and 321 Arlington Street

(Town Atlas F1-32 & F2A-72)

ii \ i I \‘ pa rceis off’ Arlington Street are adjacent to each other just west of the

co \uI~n \‘illnge center. They are both owned by the Town due to non-payment of

l;i \c~ .\ccording to the Town’s attorney, F1-32 was conveyed by a taking deed and final

(lccrt,N, ~in la ii. 31. 19~7, F2A-72 was conveyed by a taking deed and final decree on Mar.

2~, l~

I (w~cIhcl (hey comprise approximately 6 acres (F1-3 with 3.36a. F2A-72 with 2.69a):
the hwn~s wetlands maps it appears that not more than 20% is in wetlands.

.hi~~l~.tii~ IFolil the contours, high groundwater may limit septic suitability on at least part
()I the In 11(1, No part of these parcels is in a flood plain.

ihic hind Fronts on Arlington Street in three separate locations: 140 feet at the easterly
end, II) lcd in tile middle and 50 feet at the westerly end. In between are existing houses

)l1 sii in Ii I’ ~t s

fti.sic t ~fliffl~ is R-2: Residence 2 — 20,000 square feet minimum lot area, 150 feet minimum
ir~ ~ tage on a street.

)~ t nav Dis I nets:

Atfoi-dable I-lousing District - Sub District B (up to 5 units per acre).

GrviiiitI~~nter Protection District - westerly third in Zone
. (recharge area), easterly 2/3

port ( ~ii iii Zone 4.

Please Hr\vard this to Nancy Tavernier.

Attach me ii Is

~ MI
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CDM
environmental engineers, scientists.

planners. & management consultants

April 21, 1994

Ms. Lynne Jennings
U.S. Environmental Protection Agency
Waste Management Division

Region I

90 Canal Street

Boston, Massachusetts 02114

Subject: W.R. Grace Company
Acton, Massachusetts

Dear Ms. Jennings and Mr. Benoit:

CAMP DRESSER & McKEE INC.

Ten Cambndge Center

Cambridge, Massachusetts 02142

617 252-8000

Mr. Edmond G. Benoit

Regional Engineer
Bureau of Waste Cleanup
Massachusetts Department of

Environmental Protection

Worcester, Massachusetts 01605

On behalf of W.R. Grace, Camp Dresser & McKee Inc. (CDM) would like to notify you of

several conditions that have altered the timeframe for the submittal date for the 25th Aquifer
Restoration System Operation (ARS) Report, normally due May 1994.

Due to the extreme weather conditions during ARS well sampling, ongoing closure activities,

and the fact that Assebet I and Assebet 2 pumping wells (a crucial part of the ARS Report) are

inoperable due to well development and the changing of the packing in the tower, CDM won’t

receive NETs analytical data until mid May, pushing off the 25th ARS Report submittal to the

~irg of June 1994

If there is any difficulty with this altered timeframe, please notify either Bill Swanson at (617)

252-8458 or Susan Roth at (617) 252-8733 at your earliest convenience.

Very truly yours,

CAMP DRESSER & McKEE INC.

Bruce R. Conklin, P.E.

Vice President

cc: D. Halley, Acton

L. Ingram, Grace

M. Johns, Grace

T. Stoneman, Canonie

J. Swallow, Pine & Swallow

M. Moore, Concord Board of Health

W. Cheeseman, FHE
D. Johnson, Acton

C. Tuttle, DEP Boston

S. Anderson

H. Fox, Sierra Club

C. Myette, Wehran-MDEP

R. Eisengrein, ACES Tag Manager
W. Pencola, ENSEARCH Env. Corp.



CommonweaTh of Massachuseffs

Executive Office of Environmental Affairs

Departn~ent of
Ern,irorn~entaI Protection
Central Regional Office

Trudy Coxe

Secretary, EOEA

Thomas B. Powers

Acting Commissioner

April 25, 1994

Board of Selectmen

Town of Acton

Town Hall

Acton, MA 01720

Dear Local Official:

Enclosed please find information regarding hazardous waste

sites in your community where Preliminary Assessments and/or
Limited Site Investigations have been completed.

The Massachusetts Contingency Plan (310 CMR 40.000)

requires that notice be given to Chief Municipal Officials and

the Boards of Health regarding hazardous waste sites in their

municipalities. Attached is a copy of a legal notice and press
release which will appear in a regional daily or weekly newspaper
on or about April 30, 1994. The legal notice contains the most

recent listing of hazardous waste sites in your community that

have been investigated, pursuant to the Massachusetts Contingency
Plan and M.G.L. c. 2lE.

The results of these investigations will also appear in the

Department’s annual “List of Confirmed Disposal Sites and

Locations to be Investigated”. You will receive a copy of your

community’s complete listing prior to the List’s publication.

For more information about individual sites identified by
DEP in your community, please contact JoAnne Kasper Dunne at

(508) 792-7653 or the letterhead address.

Yours truly,

~
Edmond G. Benoit

Regional Engineer
Waste Site Cleanup

EGB/JKD/ lcg
enclosures

William F. Weld
Governor

75 Grove Street • Worcester, Massachusetts 01605 • FAX (508) 792-7621 • Telephone (508) 792-7653



Commonwealth of Massachusetts

Executive Office of Environmental Affairs

Department of
Environmental Protection
Central Regional Office

PRESS RELEASE

FOR RELEASE ON OR ABOUT: April 29, 1994

DEP Contact: JoAnne Kasper Dunne

DEP CLASSIFIES 14 HAZARDOUS WASTE SITES

The Department of Environmental Protection (DEP) announced

today that it has completed initial assessments of fourteen (14)

confirmed hazardous waste sites in Central Massachusetts. One

(1) of~the sites were designated as llprjoritylt and thirteen (13)

were designated as “Non-Priority” disposal sites.

DEP’s Central Regional Office has classified 360 hazardous

waste sites to date: 104 are priority disposal sites and 256 are

non-priority.

Priority (P) sites pose the greatest potential threat to

public health or the environment and are the focus of agency

resources. Non-priority (NP) sites may qualify for a waiver (W)
from DEP approvals, allowing work to move more quickly, with

cleanup work subject to agency audit upon completion.

When Massachusetts voters amended the state Superfund law in

November 1986, they committed DEP to an aggressive timetable for

locating, assessing and cleaning up hazardous waste sites. The

agency or responsible party publishes a classification for each

site where a petroleum or hazardous materials release is

confirmed.

DEP also provides for public notice of and involvement in

site cleanup decisions. The agency informs municipal officials

whenever it investigates a site, plans for remedial actions or

does any field work. In addition, ten or more citizens can

petition the agency or responsible party to develop a public
involvement plan for a particular site.

--END--

Note: A list of the newly classified sites is attached.

William F. Weld

Governor

Trudy Coxe

Secretary, EOEA

Thomas 8. Powers

Acting Commissioner

75 Grove Street • Worcester, Massachusetts 01605 • FAX (508) 792.7621 • Telephone (508) 792-7653



DEP Press Release Attachment - APRIL, 1994

Community

Acton

Bellingham

Blackstone

Fitchburg

Holden

Maynard

Milibury

Sterling

~e s tborough

Winchendon

Worcester

Worcester

Worcester

Worcester

Site Name/Address

East Acton Mobil

44 Great Road

Cogeneration Plant

92 Depot Street

Giguere & Marchand Oil

25 Montcalm Avenue

Texaco/Former Speedway
237 Lunenburg Street

Marane Texaco (FMR)
1042 Main Street

Former Gas Station

131 Acton Road

Service Station (FMR)
1531 Grafton Street

Sahagen
124 Jewett Road

Mobil Station 06-E5F

42 Lyman Street

Northeast Gas/Sahagen
Lincoln Avenue

Al’s Garage
1 Ballard Street

Warner & Swasey Grinding
145 Brooks Street

New England Telephone
6 Neponset Avenue

New England Telephone
166 Stafford Street

Site No. /Classjfication

2-0253/NP-Waiver V’

2-0899/NP-Waiver

2-0683/NP-Waiver

2-0702/Priority

2-0764/NP-Waiver

2-1073/NP-Waiver

2-1065/NP-Waiver

2- 0417/NP-Waiver

2- 0885/NP-Waiver

2-0418/NP-Waiver

2-0987/NP-Waiver

2-0538/NP-Waiver

2-1003/NP-Waiver

2-0914/NP-Waiver



LEGAL NOTICE

COMMONWEALTH OF MASSACHUSETTS

DEPARTMENT OF ENVIRONNENTAL PROTECTION aous

April, 1994 has

al~0

posal
Pursuant to M.G.L. c. 21E, Section 14 (a) and the Massachusetts

~igency Plan (310 CMR 40.000), the Department of Environmental Protection 3p~(f’)
ices that the following sites have been classified: Lch O~

a

~uaflent
21E1

Site Name/Address Site No./Classific~ion tmented
/ ~91b1e,

East Acton Mobil 2-0253/NP-Waiver V
44 Great Road

graflt~
i-iam Cogeneration Plant 2-0899/NP-Waiver This

92 Depot Street jespoflse
tf these

ne Giguere & Marchand Oil 2-0683/NP-Waiver
25 Montcalm Avenue

Texaco/Former Speedway 2-0702/Priority ~egar~~
237 Lunenburg Street

Marane Texaco (FMR) 2-0764/NP-Waiver

S 1042 Main Street

~ the
Former Gas Station 2-1073/NP-Waiver
131 Acton Road

Service Station (FMR) 2-1065/NP-Waiver
1531 Grafton Street

Sahagen 2-0417/NP-Waiver ~on the

124 Jewett Road r

Mobil Station 06-E5F 2-0885/NP-Waiver sed
42 Lyman Street

Northeast Gas/Sahagen 2-0418/NP-Waiver
Lincoln Avenue ~renced ab0~1es

~ati0fh P,~08)
Al’s Garage 2-0987/NP-Waiver Lephone:

~

1 Ballard Street

Warner & Swasey Grinding 2-0538/NP-Waiver
145 Brooks Street

New England Telephone 2-1003/NP-Waiver
6 Neponset Avenue

N ngland Telephone 2-0914/NP-Waiver
16 Stafford Street



Commonwealth of Massachusetts

Executive Office of Environmental Affairs

Department of
Environmental Protection
Central Regional Office

April 22, 1994

Mobil Oil Corporation RE: BWSC - Acton

One Technology Park Drive East Acton Mobil

Westford, MA 01886 44 Great Road

Attention: Frank Maglio, Site #2-0253

NON-PRIORITY SITE

CLASSIFICATION

WAIVER OF APPROVALS

Dear Waiver Recipient:

The purpose of this letter is to notify you of the

Department’s determination with regard to the above-referenced

site and to inform you that the Massachusetts Contingency Plan

(MCP) has been revised. The revised version became effective on

October 1, 1993.

The Department reviewed the available information regarding
the above-referenced disposal site and has determined that it is

a non-priority disposal site pursuant to the Interim Site

Classification requirements in the current MCP. The Department
will publish a legal notice and press release informing the

public of the location’s status as a disposal site and its

classification. The Department will issue the legal notice and

press release on or about April 29, 1994, in the Westford Eagle.

Please be advised that the Bureau of Waste Site Cleanup has

recently completed a redesign of its major program elements,
including changes to M.G.L. c. 21E and the MCP. You are being
made aware of these changes so that you may begin to evaluate

future actions which may be necessary to comply with the new

statute and regulations.

An integral part of the revised MCP is the Transition

Regulation portion. These regulations affect the transition of

sites into the revised MCP process. The transition requirements
that your site may need to comply with depend on the status of

William F. Weld
Governor

Trudy Coxe
Secr.taiy, EOEA

Thomas B. Powers

Acting Commissioner

75 Grove Street • Worcester, Massachusetts 01605 • FAX (508) 792-7621 • Telephone (508) 792-7653



East Acton Mobil, Acton

Site #2-0253

April 22, 1994

Page 2

the site as determined by the Department. In July or August
1993, the Department provided you with specific guidance on what

actions you may want or need to take to ensure your continuing
compliance with the MCP. Please note, however, that the

responsibility of complying with the provisions of the revised

MCP, regardless of whether or not the Department contacts you,
lies solely with you. If you did not recieve this guidance,
please notify the Department, and it will be sent you you. The

Department strongly encourages you to seek the advice of

environmental consultants and other experts who are knowledgeable
in matters related to compliance with M.G.L. c. 21E and the MCP

For more information about the classification of the

referez~iced disposal site, please contact JoAnne Kasper-Dunne at

the DEP Central Regional Office, (508) 792-7653.

Copies of the Massachusetts Contingency Plan are available

from the State House Book Store, Room 116, State House, Boston,
Massachusetts 02133, (617) 727-2834.

Very truly yours,

1h2~Ii~-f /~
Edmond G. Benoit

Regional Engineer
,Waste Site Cleanup

EGB/jkd

cc: Chief Municipal Officer

Public Health Department
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IVL~ropohtan Area Planning Council

60 Temple Place, Boston, Mass. 02111 617/451-2770 Fax 617/482-7185

IAI‘ Serving 101 cities and towns in metropolitan

ACTIONALERT

TO: Chief Elected Officials

FR: David C. Soule, Executive Director

RE: Transportation Bond Bill: H-1033 (~H-4682)

Open Space Bond Bill: H-4610

TRANSPORTATION BOND BILL

The Transportation Bond Bill filed by Governor Weld was released from the Committee on Transportation
late last month, and currently remains before the Committee on House Ways and Means. Because HW&M

must release the budget by the second Wednesday in May, it is taking priority over all other legislation.
Thus, the b resse un i ay or une.

The state’s construction program is at a stand-still, and the bill’s funding, particularly $300 million in

Chapter 90 funds for cities and towns, is desperately needed.

Thomas Finneran, Chair of the House Ways and Means Committee, has discussed amending the budget to

include Chapter 90 allocations to suffice until the budget has passed.

It is essential to contact House Speaker Charles Flaherty and HW&M Chairman Thomas Finneran to express

the need to act on the bond bill, particularly Chapter 90 funds, immediately.

OPEN SPACE BOND BILL

The $290 million Open Space Bond Bill filed by the governor last fall remains in the Committee on Natural

Resources without a hearing date. The bill would fund several open space initiatives, including: a public-

private partnership for acquiring open space; wetlands protection and watershed land acquisition; state park

repairs; Geographical Information Systems (GIS) funding; environmental education programs; mapping of

wetlands; among others.

A hearing date has not been set since Governor Weld recently proposed $2 1/2 million in operating budget
cuts slated for the Department of Environmental Management. These cuts could result in a lack of available

personnel for the abundant conservation land proposed in the bond bill. The Committee on Natural

Resources plans to schedule hearings to appeal to these concerns before the Open Space Bond Bill hearing is

scheduled. The hearing deadline is April 27, so an extension will be necessary.

Infrastructure accounts are depleting quickly, and the hearing delay could pose a threat to some of the bill’s

newer projects. It is important to contact Senator Durand and Representative Angelo, Co-Chairmen of the

Committee on Natural Resources to express the necessity to schedule the bond’s hearing date right away.

Thank you for your support, and for your help with taking action on these two very important pieces of

legislation.

Edmund P. Tarallo, President William C. Constable, Vice-President Dianne M. Shea, Secretary Richard A. Easier, Tre4surer

cc: NAPC Representatives David C.Soule,Executive Director

April 16, 1994

PRINThD ON R~tLED PAPER



TOWN OF ACTON
472 Main Street

Acton, Massachusetts 01720

Telephone (508) 264-9612

Fai (508) 264-9630

Don P. Johnson
Town Manager

April 27, 1994

Donald Gilberti

c/o ABRHS Media Dept.
Charter Road

Acton, MA 01720

Dear Don:

At the request of the Public Ceremonies and Celebrations

Committee I am writing to ask that they be allowed the use of

a microphone amplifying system owned by the School Department
for use at this year’s Memorial Day activities. The use of

this additional equipment would allow the smooth transition

from the ceremonies in front of Town Hall to the ceremonies at

the Cemetery without moving and setting up the equipment to

that second location during the activities.

Your consideration is appreciated.

Very truly yours,

Town Manag r s ff ice

cc: Bill Ryan, Central Office

~~emmer, PCCC



Cc- i3c~

COpy
TOWN OF ACTON
BUILDING DEPARTMENT

472 Main Street Acton, Massachusetts

GARRY A. RHODES

BUILDING

Mary Ceresole

do Gerald A. Callbeck

286 School Street

Acton, MA 01720

Re: Barn

Dear Ms. Ceresole:

On March 30. 1990. this department issued a building permit for a barn behind the

existing house. It was represented on the permit that this structure would be used for

storage. There was no indication that it would possibly be used for dwelling purposes.

It has recently come to my attention that this barn may have been converted to a

second dwelling structure on the lot. You should be aware that the use of this structure

for dwelling purposes would violate both the Massachusetts State Building Code and the
Acton Zoning Bylaw, section 3.3.

I am requesting at this time to inspect the facility to ensure that it is being used

legally. Please contact this department so that a convenient time can be chosen.

You are cautioned that a violation of the Acton Zoning Bylaw shall be punishable by
a fine of $300.00 for each offense. Each day that such violation continues shall constitute
a separate offense.

cc: Town Manager
Joseph Rotondo

Acton Real Estate

Sincerely,

Garry A. Rhodes

Building Commissioner

April 26, 1994
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Town of Acton Planni~~~partment
472 Main Stre~-t Acton, Massachusetts 01720 (~ I I

FIVEfl & FIL ~

South Acton Village Planning Committee (SAVPC)
~ c~ / -

I-”-’ I I~-,(.~/~7 7, /
Minutes for Meeting of: / ‘

-
___

April 12 1993

Members in attendance: Betsy Eldridge, William (Trey) Shupert. Sushama Gokhale’,
Bob Pioii. Sandra \Vhaley.
Also present: Roland Barti (Town Planner).

Minutes ol November 9, 1993 and January 11, 1994 were accepted.

Cancellations: All meetings after 1/11 had been cancelled.

Announcements:
• South Acton improvement money from Mill Corner project will come to Town.

- Selectmen’s negotiations for sewer tie-in with Maynard are ongoing.
- Rt.27 bridge replacement is scheduled as a FY95 Transportation Improvement

Program (TiP) project. Mass. Highway District 3 Director was on site in late

winter and looked things over.

The Main Street sidewalk from the Nylander Way to School Street must still get

approval from the Historic District Commission. Project must be completed
before acceptance of Nylander Way as a Public Way, unless the Planning Board

ni:ilces ether arrangements.

Reports on Work Progress:
Ihe (Ira! I plan a~ it stands so far has been distributed to committee members. For the

ne \t meetine:

Member:~ will review goals & objectives and action recommendations, and bring any
changes, deletions and additions to the next meeting.
Trey will call Roger Andrews to see where he is with the capital improvement plan
(Part II. Section 2). Roland will be back up.
Members will prepare bullet list for citizen and business actions (Part II, Section 3). So

far: Continue clean up days, get garden club involved, revive South Acton local

organizations: Ironwork Farm, SARC, South Acton Improvement Association,

encourage a South Acton business organization.
Trey will also call Roger on the status of his Roger’s on existing infrastructure (Part

III, Section 4.) Roland will be back-up.

Work Completion Schedule:

4 to 6/1994: Complete draft plan.
Committee meetings 4/26, 5/10 & 24, 6/14 & 28.

7/111994: Release Draft Plan for Review and Comment. Announcement.

7 and 811994: No meetings.
9/1/1994: Deadline for comments on draft plan.
9 to 11/1994: Committee meetings 9/13 & 27, 10/11 & 25, 11/8 & 22.

Review and address comments.

Public meetings, meetings with citizen groups, presentations to

Planning Board and Board of Selectmen, mail, fliers, coffee

houses, good presentations needed.

Review and address comments from publicity campaign.



Release Final Plan. Announcement.

12/199’l: No Meetings.
.1 to 3/1995: Committee meetings 1/24, 2/14 & 28, 3/14 & 28.

Preparation for Town Meeting. Good presentations needed.

Public Meetings as necessary.

Planning Board Public Hearing.
Adoption of Plan by Planning Board.

Annual Town Meeting.

It \vas noted that the committee must keep an eye on the sewer negotiations. Dealing
with South Acton sewer issues at the same Town Meeting when South Acton zoning

clian~cs arc proposed could be a particular challenge.

Next meeting will be on April 26. 1994

Minutes approved:

cc: l’o~vn ClerL. Planning Board, Board of selectmen ~ rsavpc*1



TOWN OF ACTON

INTERDEPARTMENTAL COMMUNICATION

TOWN MANAGER’S OFFICE

CONFIDENTIAL

*************************************************************************

DATE: 4/27/94

T0 The Board of Selectmen

~OM: John Murray

SUBJECT: NESWC UPdate(,,,
CONFIDENTIAL

1) Exhibit #1 is the current incentive clause, contained in

the Executive Director’s contract, and Exhibit #2 is an

amendment requested by the Executive Director. Please feel

free to call me with your input.

2) Exhibit #3 is a Tonnage Report through March 31, 1994.

Acton has delivered an amount greater than its prorated
guarantee (GAT) (pg. 2). We will be at GAT be the end of

the fiscal year. Overall the NESWC communities are 7.9%

short of delivering GAT (without Acton’s overage), but they
continue to refuse to purchase any of our overage. Also

the average cost on the spot market was down to $32.28 per
ton in March (pg 3). Also noted on page 3 is the fact that

the plant has taken in more than twice as much private
hauler trash as community trash.

3) Exhibit #4 is F195’s monthly and annual guarantees.

4) Exhibit #5 is self-explanatory. The key to being approved
is that the plant operator will not inspect trash loads for

mandated recyclable materials. Therefore avoid the risk

for rejected loads, which cost $200/ton for reloading.

5) Exhibit #6 is an agreement between MRI (plant operator) and

NESWC. The agreement represents an unified approach to

securing addition energy revenues. Currently, the



communities receive 89.5% of energy revenues and MRI 10.5%

of energy revenues. New England Power Company has a

contract with the parties to purchase the power generated
by the plant through the term of the service agreement (12
more ~years). Their payment is indexed solely to the cost

of oil’. Currently we receive less than 2 cents per KWH,
and the market price is approximately 6 cents. Each cent

represents approximately $10.00 on the tipping fee.

Attachments B & C represent the new schedule agreed to.

Due to the fact that this type of change represents a

change to the Service Agreement, it must be approved by
Town Meeting and they have suggested Exhibit #7 as

appropriate wording.



L~,c;~é’ /

4.5 Incentive Fee The parties agree that ER will receive an incentive fee

for EFI’s efforts made pursuant to this Agreement that result directly in net lower costs or

net increased revenues for NESWC. The incentive fee will be determined on a project by
project basis without regard to factors that are unconnected to EFI’s efforts and may impact
costs and revenues relating to the operation of the Facility. In addition, the incentive fee will

be over and above the Management Fees and Expenses. The parties further agree that with

respect to (i) the renegotiation of the Electric Power Purchase Agreement, (ii) marketing of

excess capacity at the Facility, and (lii) negotiation of the burning of sludge at the Facility,
the incentive fee for each undertaking shall be calculated on the basis of EFI receiving 7.5 %

of any lower costs realized or additional revenues secured for NESWC by ER (“Benefits”)
over a period of two years, commencing when the Benefits become effective. Any incentive

fee determined under the previous sentence shall be paid to ER on an annual basis. Other

ER incentive-based initiatives will be presented to the Board on a case-by-case basis for its

agreement and approval of the incentive fee, but in no event shall the incentive fee relating to

the sharing of Benefits exceed 7.5% on an annual basis.
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NORTH EAST SOLID WASTE COMMITTEE

March 7, 1994

Donald Marquis
Chairman, Board of Directors

North East Solid Waste Committee

C/O Town Manager
Arlington Town Hall

730 Massachusetts Avenue

Arlington, Massachusetts

Dear Mr. Marquis:

This letter serves as an amendment to and clarification of the MANAGEMENT

SERVICES AGREEMENT (“Agreement”) dated July 1, 1993 between the North East

Solid Waste Committee (“NESWC”) and Environmental Futures, Inc. (“EFI”).

Section 4.5 of the Agreement shou)d be modified to include the following three

additional activities as ones which give rise to a potential 7.5% incentive fee for EFI:

(v) reduction of operating costs borne by NESWC,

(iv) savings realized as a result of legal actions taken on NESWC’s

behalf, and

(vi) Acquisition of the plant in North Andover at below-market

prices for NESWC.

Further, it is the parties’ understanding of Section 4.5 that if any of the relevant

components of NESWC’s costs go down or NESWC’s income increases, EFI will be

entitled to an incentive fee based upon any such benefits realized by NESWC,

regardless of other costs or NESWC’s overall financial performance. For example, if

electricity revenues increase and the spot price of trash decreases, thereby decreasing

109/123 Main Street • North Andover, MA 01845 • Telephone (508) 686-6234 • FAX (508) 688-4204



NESWC’s overall net revenue, EEl would nonetheless be eligible for an incentive fee

based on the electricity revenue increase.

It is further the parties’ understanding that the incentive fee will be determined

on percentage of.the net increase with respect to a specific component. For example,

if sludge burning would generate an extra $200,000 yet the annual direct and indirect

costs of administering the sludge burning program are $50,000, the incentive fee would

be based on $150,000. Given that EFI’s benefit only lasts two years, both parties will in

good faith negotiate the proper accounting treatment of any relevant capital

improvements which may be needed to capture the relevant savings.

l~ trust this is consistent with your understanding. If so, please confirm by signing

in the space provided below.

Sincerely,

Steven M. Rothstein

President

Environmental Futures, Inc.

I have read the above, understand its contents and agree that it accurately reflects

NESWC’s understanding of the relevant matters and constitutes an amendment to the

Agreement.

Donald Marquis; Chairman, NESWC Board of Directors

cc: NESWC Board of Directors



NESWC TONNAGE REPORT

4/20/94

~1W ~3

NESWC TONNAGE DELIVERY DATA

FY 1994

Month: March

9

COMMUNITY JULY

ACTON

ANDOVER

ARLINGTON

BEDFORD

BELMONT

BOXBOROUGH

BURLINGTON

CARLISLE

DRACUT

HAMI LTON

LEXINGTON

LINCOLN

MANCHESTER

N. ANDOVER

N. READING

PEABODY

TEWKSBURY

WATERTOWN

WENHAM

WESTFORD

W. NEWBURY

WILMINGTON

WINCHESTER

920.80

1,088.34

2,101.38

377.48

1,282.95

83.45

755.88

163.32

915.93

260.06

853.44

188.29

213.53

642.93

324.38

1,710.75

980.00

1,318.20

138.28

634.14

153.89

692.15

1,164.33

TOTAL 16,518.57 17,054.64 18,186.82 16,963.90 18,074.71 16,650.60 13,710.73 12,024.43 16,006.52

AUG. SEP. OCT. NOV. DEC. JAN. FEB. MARCH APRIL MAY JUNE

937.07 909.37 966.78

1,037.01 1,068.42 1,118.57

2,242.62 1,775.02 2,511.60

348.43 381.28 407.96

1,196.51 1,376.79 1,301.99

59.99 78.57 71.47

792.39 1,030.87 971.53

177.54 166.64 169.98

792.26 865.58 873.96

276.01 275.69 271.74

822.83 892.47 963.09

173.09 193.05 199.90

190.61 218.56 187.82

598.52 638.58 705.42

457.05 378.16 483.18

1,600.16 1,755.06 1,719.68

881.94 936.83 962.35

1,334.28 1,454.78 1,541.00

88.63 120.07 93.09

557.76 626.31 683.77

144.21 151.46 149.30

713.09 655.45 715.96

1,096.57 1,105.63 1,116.68

950.81 1,036.93 776.49 559.41 573.90

1,237.20 1,053.58 880.95
‘

786.98 1,029.93

2,333.90 1,781.39 1,551.94 1,500.71 1,939.62

366.41 355.35 294.26 258.60 377.81

1,510.20 1,201.63 1,076.98 913.48 1,202.43

88.71 68.36 82.49 79.02 93.56

737.06 1,292.69 712.36 510.73 898.27

170.40 155.31 141.07 101.77 172.18

859.55 877.49 705.39 632.35 792.02

354.60 258.17 219.94 175.85 241.23

888.27 847.54 691.81 620.57 786.18

198.23 177.66 152.44 135.39 166.73

214.00 169.58 150.74 128.59 166.00

673.44 681.00 629.06 513.45 612.82

668.80 338.64 286.24 309.90 451.56

1,589.62 1,563.29 1,316.26 1,153.94 1,539.46

1,034.15 867.00 733.05 656.85 832.09

1,388.00 1,316.91 1,083.41 1,029.53 1,366.84

114.98 91.14 97.31 79.07 92.00

640.22 681.18 530.61 487.72 577.26

166.47 146.57 142.32 119.70 129.18

720.13 727.88 594.78 579.44 1,013.50

1,169.56 961.31 860.83 691.38 951.95

0.00 0.00 0.00

Page 1



NESWC TONNAGE REPORT

4120/94

NESWC TONNAGE DELIVERY DATA AVG. AVG AVG. YTD ANNUAL

FY 94 ACTUAL THIS ACTUAL % of TOTAL % of TOTAL YTD OVER AVERAGE

MONTH MONTH’S TOTAL GAT DELIVERED GAT OWED TONS (UNDER) MONTHLY

COMMUNITY MARCH % of AVG YTD YTD YTD OWED TONS TONNAGE GAT

ACTON 573.90 70.18% 7,631.56 77.77% 75.00% 7,359.75 271.81 817.75 9,813.00

ANDOVER 1,029.93 97.23% 9,300.98 73.17% 75.00% 9,533.25 (232.27) 1,059.25 12,711.00

ARLINGTON 1,939.62 93.62% 17,738.18 71.35% 75.00% 18,646.50 (908.32) 2,071.83 24,862.00

BEDFORD 377.81 77.00% 3,167.58 53.80% 75.00% 4,416.00 (1,248.42) 490.67 5,888.00

BELMONT 1,202.43 90.81% 11,062.96 69.63% 75.00% 11,916.75 (853.79) 1,324.08 15,889.00

BOXBOROUGH 93.56 83.66% 705.62 52.58% 75.00% 1,006.50 (300.88) 111.83 1,342.00

BURLINGTON 898.27 93.66% 7,701.78 66.92% 75.00% 8,631.75 (929.97) 959.08 11,509.00

CARLISLE 172.18 103.46% 1,418.21 71.02% 75.00% 1,497.75 (79.54) 166.42 1,997.00

DRACUT 792.02 80.83% 7,314.53 62.21% 75.00% 8,818.50 (1,503.97) 979.83 11,758.00

HAMILTON 241.23 91.46% 2,333.29 73.72% 75.00% 2,373.75 (40.46) 263.75 3,165.00

LEXINGTON 786.18 80.13% 7,366.20 62.57% 75.00% 8,829.75 (1,463.55) 981.08 11,773.00

LINCOLN 166.73 81.33% 1,584.78 64.42% 75.00% 1,845.00 (260.22) 205.00 2,460.00

MANCHESTER 166.00 73.51% 1,639.43 60.50% 75.00% 2,032.50 (393.07) 225.83 2,710.00

NORTH ANDOVER 612.82 85.53% 5,695.22 66.24% 75.00% 6,448.50 (753.28) 716.50 8,598.00

NORTH READING 451.56 99.98% 3,697.91 68.23% 75.00% 4,065.00 (367.09) 451.67 5,420.00

PEABODY 1,539.46 91.93% 13,948.22 69.41% 75.00% 15,071.25 (1,123.03) 1,674.58 20,095.00

TEWKSBURY 832.09 89.40% 7,884.26 70.59% 75.00% 8,376.75 (492.49) 930.75 11,169.00

WATERTOWN 1,366.84 97.72% 11,832.95 70.50% 75.00% 12,588.75 (755.80) 1,398.75 16,785.00

WENHAM 92.00 73.85% 914.57 61.18% 75.00% 1,121.25 (206.68) 124.58 1,495.00

WESTFORD 577.26 103.41% 5,418.97 80.89% 75.00% 5,024.25 394.72 558.25 6,699.00

WEST NEWBURY 129.18 95.57% 1,303.10 80.34% 75.00% 1,216.50 86.60 135.17 1,622.00

WILMINGTON 1,013.50 132.77% 6,412.38 70.00% 75.00% 6,870.00 (457.62) 763.33 9,160.00

WINCHESTER 951.95 89.35% 9,118.24 71.32% 75.00% 9,588.75 (470.51) 1,065.42 12,785.00

TOTAL 16,006.52 91.59% 145,190.92 69.24% 75.00% 157,278.75 (12,087.83) 17,475.42 209,705.00

Page 2 (..~ )
~



NESWC TONNP~GE REPORT

4/20/94

TOTAL PLANT TONNAGE FOR FY94 PRIVATE HAULER REVENUES

FY94

MONTH COMMUNITY PRIVATE TOTAL TOTAL

TONNAGE HAULER MONTHLY TONNAGE MONTH TONS MRI AVG REVENUES

TONNAGE TONNAGE TO DATE DELIVERED BILLINGS PER TON

JULY 16,518.57 16,831.17 33,349.74 33,349.74 JULY 16,831.17 $653,026.75 $38.80

AUGUST 17,054.64 15,605.36 32,660.00 66,009.74 AUGUST 15,605.36 $735,154.17 $47.11

SEPTEMBER 18,186.82 19,274.78 37,461.60 103,471.34 SEPTEMBER 19,274.78 $423,383.64 $21.97

OCTOBER 16,963.90 20,374.31 37,338.21 140,809.55 OCTOBER 20,374.31 $716,032.77 $35.14

NOVEMBER 18,074.71 19,436.84 37,511.55 178,321.10 NOVEMBER 19,436.84 $646,767.27 $33.28

DECEMBER 16,650.60 19,013.19 35,663.79 213,984.89 DECEMBER 19,013.19 $723,259.59 $38.04

JANUARY 13,710.73 14,756.05 28,466.78 242,451.67 JANUARY 14,756.05 $863,792.46 $58.54

FEBRUARY 12,024.43 14,095.22 26,119.65 268,571.32 FEBRUARY 14,095.22 $644,680.29 $45.74

MARCH 16,006.52 19,397.69 35,404.21 303,975.53 MARCH 19,397.69 $626,120.73

APRIL APRIL

MAY MAY

JUNE JUNE

TOTAL YTD 158,784.61 $6,032,217.67 $37.99

Page 3



FY95 GAT DISTRIBUTION with SEASONAL FACTORS

~LLX ,~/

Seas. factor 8.30% 8.50% 8.50% 8.80% 9.10% 7.80% 6.80% 5.70% 7.50% 8.90% 10.10% 10.00%

FY95 OAT July Aug. Sept. Oct. Nov. Dec. Jan. Feb. Mar. Apr. May June

Acton 9,614 798 817 817 846 875 750 654 548 721 856 971 961 9.614

Andover 12,453 1,034 1,059 1,059 1,096 1,133 971 847 710 934 1,108 1,258 1,245 12,453

Arlington 24,357 2,022 2,070 2,070 2,143 2,216 1,900 1,656 1,388 1,827 2,168 2,460 2436 24,357

Bedford 5,768 479 490 490 508 525 450 392 329 433 513 583 577 5,768

Belmont 15,566 1,292 1,323 1,323 1,370 1,417 1,214 1,058 887 1,167 1.385 1,572 1,557 15,566

Boxborough 1,315 109 112 112 116 120 103 89 75 99 117 133 132 1,315

BurlIngton 11,275 936 958 958 992 1,026 879 767 643 846 1,003 1,139 1,128 11.275

CarlIsle 1,956 162 166 166 172 178 153 133 111 147 174 198 196 1,956

Dracut 11,519 956 979 979 1,014
—

1,048 898 783 657 864 1,025 1,163 1,152 11,519

Hamilton 3,165 263 269 269 279 288 247 215 180 237 282 320 317 3,165

Lexington 11,534 957 980 980 1,015 1,050 900 784 657 865 1,027 1,165 1,153 11,534

Lincoln 2,410 200 205 205 212 219 188 164 137 181 214 243 241 2.410

Manchester 2,655 220 226 226 234 242 207 181 151 199 236 268 266 2,655

No. Andover 8,423 699 716 716 741 766 657 573 480 632 750 851 842 8.423

No. ReadIng. 5,310 441 451 451 467 483 414 361 303 398 473 536 531 5,310

Peabody 19,687 1,634 1,673 1,673

—

1,732 1,792 1,536 1,339 1,122 1,477 1,752 1,988 1,969 19,687

Tewksbury 10,942 908 930 930 963 996 853 744 624 821 974 1,105 1,094 10,942

Watertown 16,444 1,365 1,398 1,398 1,496 1,283 1,118 937 1.233 1,464 1,661 1,644 16.444

Wenham 1,465 122 125 125 129 133 114 100 84 110 130 148 147 1.465

Weatford 6,563 545 558 558 578

140

790

1,102

597 512 446 374 492 584 663 656 6.563

1.589145

817

124 108 91 119 141 160 159W.Newbury 1,589 132

745

135

763

135

763 700 610 512 673 799 906 897 8.974

12,525

?~9~

Wilmington 8,974

Winchester 12,525 1,040 1,065 1,065 1,140 977 852 714 939 1,115 1.265 1,253

.~::_Totals___________ 205,509



DEP APPROVED RECYCLING AND COMPOSTING

PROGRAMS

Recycling Composting

x x•

Andover x

Arlington x x

Bedford x

Belmont x x

Boxborough

Burlington x

Carlisle x

Dracut .

Hamilton

Lexington x x

Lincoln x

Manchester x x

No. Andover X

No. Reading x

Peabody x x

Tewksbury

Watertown x x

Wenham x

Westford x

W. Newbury

Wilmington x

Winchester

/ Communities that are checked here are not subject to load rejection for the relevant materials

( Yard waste and leaves for Composting

Bottles, cans etc. for Recycling



NORTH EAST SOLID WASTE COMMITTEE

March 16, 1994

Daniel P. Madigan
Regional Vice President

Wheelabrator Environmental Systems
12 Kent Way, Ste. 201

Byfield, MA 01922

Re: Confidentiality Agreement

Dear Mr. Madigan,

As you know, a Confidentiality Agreement (the ‘Agreement”) was entered into on March

1, 1994, by and between Massachusetts Refusetech, Inc. (“MRI”) and the North East Solid Waste

Committee (“NESWC”)(the “Parties”). By this letter, the Parties to the Agreement hereby
acknowledge and agree that, notwithstanding anything in Section Ill.(b) to the contrary, all

Confidential Information regarding the Proposed Transactions, as these terms are defined in the

Agreement, previously exchanged between the Parties since December 1, 1993 shall be treated

as Confidential Information under the Agreement.

Your signature in th~ space provided below will acknowledge your agreement hereto.

For NESWC:

teven M. Rothstein

Executive Director

For MRI:

Daniel P. Ma

Regional Vice President

109/123 Main Street • North Andover, MA 01845 • Telephone (508) 686-6234 . FAX (508) 688-4204
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NESWC Energy Renegotiations
Term Sheet

WHEREAS, Massachusetts Refusetech Inc. (“MRI”) ‘owns,

operates and maintains a solid waste fueled electric power

generating facility (the “Facility”) in North Andover,
Massachusetts;

WHEREAS, each of the Northeast Solid Waste Committee

(“NESWC”) member communities and MRI entered into a Solid Waste

Disposal Service Agreement, dated April 8, 1981, (collectively
the “Service Agreement”) providing for the NESWC communities to

receive a credit for a portion of the energy revenues realized

from the sale of electric power generated at the Facility,
pursuant to the Electric Power Purchase Agreement dated January
6, 198]. (the “PPA”) between MRI and New England Power Company
(“NEP”);

WHEREAS, NESWC and MRI believe that renegotiating the PPA

should benefit both NESWC and MRI. Such a renegotiation may
result in one or more of the following: (1) an amended PPA;

(ii) a termination of the PPA and execution of a new power

purchase agreement with NEP; (iii) a termination of the PPA and

execution of a new power purchase agreement with an electric

utility other than NEP; (iv) a termination of the PPA and making
short-term capacity and energy sales to NEP or other electric

utility (collectively, a “New Power Purchase Agreement”);

WHEREAS, MRI believes that it should receive a percentage of

incremental revenues greater than it currently receives in the

event it must assume additional or modified business, financial,
legal or operational risks as a result of any such New Power

Purchase Agreement;

WHEREAS, in order to effectuate a mutually agreeable
allocation of incremental revenues from a New Power Purchase

Agreement, MRI and NESWC agree that certain amendments to the

Service Agreement may be required;

NOW THEREFORE, in consideration of the promises and mutual

covenants herein contained, NRI and NESWC agree as follows:

1. NESWC and MRI Approvals:

a. This Term Sheet must be approved by each member

community representative on the NESWC board prior to

MRI and NESWC approaching NEP relative to a New Power

Purchase Agreement.

cDE1NFOR~T1O~)
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b. The NESWC Board agrees to use its best efforts to

obtain approval from each of the member communities of

any required amendments to the Service Agreement as

quickly as possible after completion of negotiations of

a New Power Purchase Agreement. In the event an

amendment to the Service Agreement is required, MRI’s

obligations under the New Power Purchase Agreement
shall not become effective prior to the execution by
MRI and the NESWC member communities of an amended

Service Agreement.

c. NESWC will provide to MRI within 60 days from the date

of this Term Sheet a list of approvals that each NESWC

community must obtain in order to amend the Service

Agreement. NESWC will also provide a timetable for

such approvals. MRI will provide to NESWC within 60

days from the date of this Term Sheet a list of

approvals that MRI must obtain in order to amend the

Service Agreement. MRI will also obtain a timetable

for such approvals.

d. In the event that (i) NESWC, despite the use of its

best efforts, cannot secure within a reasonable time

frame, either the approval of this Term Sheet as

provided for in la above, or the approval of amendments

to the Service Agreement as provided for in lb above,
or (ii) MRI determines in its sole judgment,
considering, inter alia the risks and obligations
being required by the purchasing utility in a New Power

Purchase Agreement, that executing said Agreement is

not in the best interests of MRI, or (iii) NESWC

determines in its sole judgment, considering inter

alia the risks and obligations being required by the

purchasing utility in a New Power Purchase Agreement,
that MRI’s execution of said Agreement is not in the

best interests of NESWC, then neither party hereto

shall have further obligations or liabilities to the

other pursuant to this Term Sheet.

e. NRI warrants to NESWC that it is duly authorized to

enter into an amendment of the Service Agreement, and

said amended Service Agreement shall be executed in the

name of MRI by a duly authorized officer thereof.

NESWC shall receive evidence of the authority of the

MRI officer executing any agreement with NESWC or

amendment to the Service Agreement.

CONFIDENTIAL INFORMATION
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2. Cooperation:

a. NESWC and MRI agree to work together in good faith in

the effort to negotiate a New Power Purchase Agreement
so as to provide incremental energy revenues over and

above the amounts provided in the PPA to the project.

b. NESWC and MRI will keep each other informed of its

activities relative to the effort to negotiate a New

Power Purchase Agreement.

c. Neither party will pursue activities concerning NEP (i)
that the other party deems to be inappropriate or (ii)
that it believes will jeopardize its relationship or

the other party’s relationship with NEP.

d. MRI will lead the New Power Purchase Agreement
negotiations with NEP. MRI and NESWC-designated
representatives shall be present at all negotiations,
meetings, and telephone conferences with NEP unless

NESWC and MRI mutually agree that one party shall

participate alone for any specific contact with NEP.

e. NESWC and NRI agree to work together in good faith to

negotiate amendments to the Service Agreement that are

consistent with the terms and conditions of this Term

Sheet.

3. Confidentiality:

a. Unless otherwise required by law, details of this Term

Sheet will not be discussed publicly by either party
without the prior written consent of the other party.

b. Confidential Information shall be treated in accordance

with the terms of the attached Confidentiality
Agreement between NESWC and MRI (Attachment A, hereto).

4. Legal/Consulting Fees:

As to the effort to negotiate a New Power Purchase

Agreement:

a. MRI will pay for the legal and consulting fees for

firms that it has hired. NESWC will pay for the legal
and consulting fees for firms that it has hired.

b. If MRI and NESWC decide jointly to hire a law firm or

consultant, the resulting fees shall be allocated

CONFIDENTIAL INFORMATION
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between MRI and NESWC based on a negotiated amount at

the time such services are obtained.

5. Incremental Energy Revenues Sharing: -

a. No Incremental Risk — In the event that negotiations
with NEP result in MRI receiving energy revenues from

NEP or another electric utility (1) under the terms of

the current PPA; or (ii) under the terms of the current

PPA amended to increase electricity revenues, but with

no other material amendment; or (iii) as a result of a

mutually agreed-to termination of the current PPA -- in

any event without MRI being required to assume risks

beyond those now contained in the current PPA —- there

would be no change to the current energy revenue

sharing arrangement as described in the Service

Agreement.

b. Incremental Risk — If MRI enters into a New Power

Purchase Agreement which contains in substance one of

the risk factors set forth in Section 5c, MRI will

receive its share of the Total Incremental Revenues (as
defined in Attachment B) as set out in Attachment B,
which attachment is fully incorporated herein by
reference.

c. Extensive Risk — If MRI enters into a New Power

Purchase Agreement which contains in substance any two

or more of the following risk factors, MRI will receive

its share of the Total Incremental Revenues (as defined

in Attachment C) as set out in Attachment C, which

attachment is fully incorporated herein by reference.

1. A requirement that the Facility be dispatched for

200 hours or more per year with performance
guarantees that include penalties for failing to

achieve specific performance standards.

ii. An extension of MRI’s power sales obligations of

five years or more beyond the current expiration
date of the PPA of September 25, 2005.

iii. A requirement for MRI to secure (through a letter

of credit, an escrow account, a corporate
guarantee or otherwise) at least $2,000,000 in

contingent MRI liabilities under a New Power

Purchase Agreement, including, but not limited to,
any or all of the following: (i) front—load

repayment; (ii) operational defaults; (iii) post—
default capacity value repayment; (iv) cost of

CONFIDENTIAL INFORMATION
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cover liability; or (v) any other contractual

obligation.

d. Contract Extension Revenues - If MRI executes a New

Power Purchase Agreement that has a term of years

beyond the current term of the Service Agreement, MRI

will be entitled to all of the power sales revenues

(“Extension Revenues”) attributable to the post—Service
Agreement portion of the New Power Purchase Agreement
term (“Extension Term”), regardless of when those

Extension Revenues are paid. Consequently, MRI will be

entitled to all of the Extension Revenues paid during
the Extension Term. In addition, MRI will be entitled

each month to all of the Actual Extension Revenues

(“AFLXR”), as calculated pursuant to the formula set

forth below, that are paid during the Service Agreement
term, i.e., “front-loaded.” The parties to the Term

Sheet agree to use the following approach to determine

whether and to what extent Extension Revenues are

reasonably expected to be paid during the Service

Agreement term:

(i) To the extent possible, the parties will endeavor

to have the purchasing utility provide data with

respect to the amount of front—loaded Extension

Revenues. Notwithstanding anything in Section

5.d(ii) to the contrary, any data provided by the

purchasing utility pursuant hereto will be subject
to a rebuttable presumption of accuracy.

(ii) Subject to the preceding subsection (1), the

parties agree to use the following formula:

NPV = Net Present Value of a future stream of

revenues or costs discounted back to the date

of the execution of a New Power Purchase

Agreement using (a) the same discount factor

used by the purchasing utility for the

purpose of calculating any front-loading of

Extension Revenues or, if such discount

factor is not known, then (b) the purchasing
utility’s weighted average cost of capital as

determined by the relevant jurisdictional
regulatory body in the utility’s most recent

general rate case decision.

ER = The NPV of the Expected Revenues, i.e., those

revenues that NRI can reasonably expect to be

paid by the purchasing utility during any

given period of time pursuant to the New

CONFIDENTIAL INFORMATiON
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Power Purchase Agreement, to be calculated

and agreed to by the parties hereto at the

time of the execution of the New Power

Purchase Agreement.
-

AC = The NPV of the projected Avèided Costs (as
that term is defined in the Public Utility
Regulatory Policies Act of 1978 and the FERC

regulations promulgated thereunder) of the

purchasing utility for energy and capacity
over any given period of time projected at

the time of execution of the New Power

Purchase Agreement.

TSA = The remaining term of the Service Agreement.

TEXT = The term of the Extension Period.

TPPA = The entire term of the New Power Purchase

Agreement.

ERTSA = Expected Revenues during the TSA

ERTEXT = Expected Revenues during the TEXT.

ERTPPA = Expected Revenues during the TPPA

ACTEXT = Avoided Costs during the TEXT.

ACTPPA = Avoided Costs during the TPPA.

AR = The actual monthly revenues paid by the

purchasing utility to MRI during the

remaining term of the Service Agreement.

EFLXR = The expected front-loaded Extension Revenues.

AFLyj~ = The actual front—loaded Extension Revenues to

which MR shall be entitled to 100%.

EFLyj~ = ( - ERTEXT x ACTEXT

~ ACTPPA ACTEXT)
AFL~ =

AR x EFLXR

ERTSA

e. Payments for Past Amounts - In the event NEP pays a

lump sum payment to MRI for power sold to NEP prior to

signing a New Power Purchase Agreement, MRI shall be.

CONFIDENTIAL INFORMATION
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entitled to the same pro rata share of said lump sum

payment as described in Section 5a above. In the event

that amounts for such prior sales are paid to MRI over

the life of a New Power Purchase Agreement, and said

New Power Purchase Agreement contains in substance none

of the risk factors set forth in Section 5c, MRI will

be entitled to the same pro rata share as described in

5a above. In the event NEP and MRI execute a New Power

Purchase Agreement, and said New Power Purchase

Agreement satisfies any of the conditions set forth in

Section 5b or 5c, above, then MRI shall be entitled to

the same pro rata share as described in Section 5b or

5c, as applicable.

f. Effect on Arbitration Compensation - In the event that

a New Power Purchase Agreement is entered into and

takes effect, and said New Power Purchase Agreement
includes Incremental Risk or Extensive Risk, as defined

in Section 5b or 5c above, the amount MRI receives

under the arbitration settlement shall be reduced over

the remaining term of the Service Agreement by an

amount equal to ten percent (10%) of MRI’s share,
pursuant to Attachment B or C, whichever is applicable,
of the Total Incremental Revenues (as that term is

defined in Attachment B or C, as the case may be) as

received by MRI. The New Power Purchase Agreement
shall have no effect on the calculation of the

arbitration compensation relating to energy revenues,

i.e., the calculation shall continue to be made as if

the Base Rate (as that term is defined in Attachments B

and C) were being received by MRI each month during the

term of the Service Agreement.

6. capital Expenditures:

In the event that NRI believes that it needs to incur

capital expenditures in order to implement the New

Power Purchase Agreement, the costs of these

expenditures will be shared on a pro rata basis with

NESWC based on the allocation of the projected
incremental energy revenues set out in Section 5

hereof; provided, however, that, MRI shall treat such

capital expenditures as expenditures resulting from

~Required Changes~’ as set forth in Section VII (2) of

the Service Agreement, and shall follow the procedures
set forth therein; provided however, that MRI shall

provide NESWC a not-to-exceed firm price quotation
prior to execution of a New Power Purchase Agreement
and shall conduct a competitive solicitation for design
and construction prior to committing to the capital

CONFIDENTW~ INFORMATION
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expenditures. Final selection of a contractor or

contractors for said design and construction shall be

by mutual agreement of MRI and NESWC. MRI shall not

execute a New Power Purchase Agreement without NESWC’s

prior written approval of such capital expenditures.

7. Rate Structure:

MRI will work cooperatively with NESWC in determining
the rate structure and schedule contained in a New

Power Purchase Agreement that, to the extent

commercially reasonable, recognizes that NESWC may
desire to ensure that the receipt of Total Incremental

Revenues (as defined in Attachment B and C) will be

timed to offset future increases in debt service.

8. Third Party Power Sales:

This term sheet does not apply to new power and/or
steam sales contracts with non-electric utility third

parties.

For I4RI: For NESWC:

~
Name ( Nam

e:\nesw\mritsl7.doc
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If the Incren~ental Rate is greater than 3.00 cents and

less than or equal to 3.50 cents, then MRI’s share of Total

Incremental Revenues shall be 25.40 percent, and NESWC’s

share shall be 74.60 percent;

If the Incremental Rate is greater than 3.50 cents and

less than or equal to 4.0 cents, then MRI’s share of Total

Incremental Revenues shall be 24.80 percent, and NESWC’s

share shall be 75.20 percent;

If the Incremental Rate is greater than 4.00 cents and

less than or equal to 4.50 cents, then MRI’s share of Total

Incremental Revenues shall be 24.00 percent1 and NESWC’s

share shall be 76.00 percent;

If the Incremental Rate is greater than 4.50 cents and

less than or equal to 5.00 cents, then MRI’s share of Total

Incremental Revenues shall be 23.20 percent, and NESWC’s

share shall be 76.80 percent;

If the Incremental Rate is greater than 5.00 cents and

less than or equal to 5.50 cents, then MRI’s share of Total

Incremental Revenues shall be 22.40 percent, and NESWC’s

share shall be 77.60 percent;

If the Incremental Rate is greater than 5.50 cents then

NRI’s share of Total Incremental Revenues shall be 22.00

percent, and NESWC’s share shall be 78.00 percent.

e:’~esw\attb1 .doc
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Attachment C

Energy Share of Incremental Energy Revenues

The Incremental Rate per kwh will be determined by the

following formula:

Incremental Rate = AR - AFLXR
- Base Rate

where:

AR = the actual monthly revenues (as defined in

Section 5.d of the Term Sheet).

AFLXR = any Actual Extension Revenues (as defined in

Section 5.d of the Term Sheet).

MkWh = the monthly kilowatthours sold by the

Facility to the purchasing electric utility.

Base Rate = shall be the power purchase rate that would

have been paid by NEP under the existing PPA.

The Total Incremental Revenues shall be determined using the

following formula:

Total Incremental Revenues = AR - (B + AFLXR)

where:

AR = the actual monthly revenues (as defined in

Section 5.d of the Term Sheet).

B = the total Base Rate payments that would have

been paid to MRI by NEP for that month under

the existing PPA.

AFLXR = any Actual Extension Revenues (as defined in

Section 5.d of the Term Sheet).

If NEP will not provide the Base Rate figures, the Base

Rate will be determined by multiplying a) the “Schedule C”

rate for total period avoided energy costs corresponding to

the voltage level of the Facility’s interconnection with NEP

filed quarterly by Massachusetts Electric Company with the

Massachusetts Department of Public Utilities, times b) the

•

ratio of (i) NEP’s average historical payment rate to the

project during the term of the PPA to (ii) the average

CONFIDENTIAL INFORMATION
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Attachment B

Energy Share of Incremental Energy Revenues

The Incremental Rate per kWh will be determined by the

following formula:

Incremental Rate = AR - AFLXR
- Base Rate

Mk~

where:

AR = the actual monthly revenues (as defined in

Section 5.d of the Term Sheet).

AFLXR = any Actual Extension Revenues (as defined in

Section 5.d of the Term Sheet).

MkWh = the monthly kilowatthours sold by the

Facility to the purchasing electric utility.

Base Rate = shall be the power purchase rate that would

have been paid by NEP under the existing PPA.

The Total Incremental Revenues shall be determined using the

following formula:

Total Incremental Revenues = AR — (B + AFLXR)

where:

AR = the actual monthly revenues (as defined in

Section 5.d of the Term Sheet).

B = the total Base Rate payments that would have

been paid to MRI by NEP for that month under

the existing PPA.

AFLXR = any Actual Extension Revenues (as defined in

Section 5.d of the Term Sheet).

If NEP will not provide the Base Rate figures, the Base Rate

will be determined by multiplying a) the ~tSchedule C” rate

for total period avoided energy costs corresponding to the

voltage level of the Facility’s interconnection with NEP

filed quarterly by Massachusetts Electric Company with the

Massachusetts Department of Public Utilities, times b) the ~

ratio of (i) NEP’s average historical payment rate to the

project during the term of the PPA to (ii) the average

CONFJDENT!AL INFORMATION
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“Schedule C” rate during the term of the PPA for total

period avoided energy costs corresponding to the voltage
level of the Facility’s interconnection with NEP.

If the Incremental Rate is greater than 0 and less than

or equal to 0.25 cents, then MRI’s share of Total

Incremental Revenues shall be 34.20 percent, and NESWC’s

share shall be 65.80 percent;

If the Incremental Rate is greater than 0.25 cents and

less than or equal to 0.50 cents, then MRI’s share of Total

Incremental Revenues shall be 34.09 percent, and NESWC’s

share shall be 65.91 percent;

If the Incremental Rate is greater than 0.50 cents and

less than or equal to 0.75 cents, then MRI’s share of Total

Incremental Revenues shall be 33.08 percent, and NESWC’s

share shall be 66.93 percent;

If the Incremental Rate is greater than 0.75 cents and

less than or equal to 1.00 cents, then MRI’s share of Total

Incremental Revenues shall be 32.97 percent, and NESWC’s

share shall be 67.03 percent;

If the Incremental Rate is greater than 1.00 cents and

less than or equal to 1.25 cents, then MRI’s share of Total

Incremental Revenues shall be 31.95 percent, and NESWC’s

share shall be 68.05 percent;

If the Incremental Rate is greater than 1.25 cents and

less than or equal to 1.50 cents, then MRI’s share of Total

Incremental Revenues shall be 31.84 percent, and NESWC’s

share shall be 68.16 percent;

If the Incremental Rate is greater than 1.50 cents and

less than or equal to 1.75 cents, then MRI’s share of Total

Incremental Revenues shall be 31.28 percent, and NESWC’s

share shall be 68.73 percent;

If the Incremental Rate is greater than 1.75 cents and

less than or equal to 2.00 cents, then MRI’s share of Total

Incremental Revenues shall be 30.60 percent, and NESWC’s

share shall be 69.40 percent;

If the Incremental Rate is greater than 2.00 cents and

less than or equal to 2.50 cents, then MRI’s share of Total

Incremental Revenues shall be 26.60 percent, and NESWC’s

share shall be 73.40 percent;

If the Incremental Rate is greater than 2.50 cents and

less than or equal to 3.00 cents, then MRI’s share of Total

Incremental Revenues shall be 26.00 percent, and NESWC’s

share shall be 74.00 percent;

CONFIDENTIAL INFORMATION
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“Schedule C” rate during the term of the PPA for total

period avoided energy costs corresponding to the voltage
level of the Facility’s interconnection with NEP.

‘If the Incremental Rate is greater than 0 and less than

or equal to 0.25 cents, then MRI’s share of Total

Incremental Revenues shall be 45.00 percent, and NESWC’s

share shall be 55.00 percent;

If the Incremental Rate is greater than 0.25 cents and

less than or equal to 0.50 cents, then MRI’s share of Total

Incremental Revenues shall be 44.55 percent, and NESWC’s

share shall be 55.45 percent;

If the Incremental Rate is greater than 0.50 cents and

less than or equal to 0.75 cents, then MRI’s share of Total

Incremental Revenues shall be 44.10 percent, and NESWC’s

share shall be 55.90 percent;

If the Incremental Rate is greater than 0.75 cents a~nd
less than or equal to 1.00 cents, then MRI’s share of Total

Incremental Revenues shall be 43.43 percent, and NESWC’s

share shall be 56.58 percent;

If the Incremental Rate is greater than 1.00 cents and

less than or equal to 1.25 cents, then MRI’s share of Total

Incremental Revenues shall be 42.75 percent, and NESWC’s

share shall be 57.25 percent;

If the Incremental Rate is greater than 1.25 cents and

less than or equal to 1.50 cents, then MRI’s share of Total

Incremental Revenues shall be 42.08 percent, and NESWC’s

share shall be 57.93 percent;

If the Incremental Rate is greater than 1.50 cents and

less than or equal to 1.75 cents, then MRI’s share of Total

Incremental Revenues shall be 41.40 percent, and NESWC’s

share shall be 58.60 percent;

If the Incremental Rate is greater than 1.75 cents and

less than or equal to 2.00 cents, then MRI’s share of Total

Incremental Revenues shall be 40.72 percent, and NESWC’s

share shall be 59.28 percent;

If the Incremental Rate is greater than 2.00 cents and

less than or equal to 2.50 cents, then NRI’s share of Total

Incremental Revenues shall be 34.60 percent, and NESWC’s

share shall be 65.40 percent;

If the Incremental Rate is greater than 2.50 cents and

less than or equal to 3.00 cents, then MRI’s share of Total

Incremental Revenues shall be 32.80 percent, and NESWC’s

share shall be 67.20 percent;
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If the Incremental Rate is greater than 3.00 cents and

less than or equal to 3.50 cents, then MRI’s share of Total

Incremental Revenues shall be 31.60 percent, and NESWC’s

share shall be 68.40 percent;

If the Incremental Rate is greater than 3.50 cents and

less than or equal to 4.0 cents, then MRI’s share of Total

Incremental Revenues shall be 29.60 percent, and NESWC’s

share shall be 70.40 percent;

If the Incremental Rate is greater than 4.00 cents and

less than or equal to 4.50 cents, then MRI’s share of Total

Incremental Revenues shall be 28.60 percent, and NESWC’s

share shall be 71.40 percent;

If the Incremental Rate is greater than 4.50 cents and

less than or equal to 5.00 cents, then NRI’s share of Total

Incremental Revenues shall be 27.20 percent, and NESWC’s

share shall be 72.80 percent;

If the Incremental Rate is greater than 5.00 cents and

less than or equal to 5.50 cents, then MRI’s share of Total

Incremental Revenues shall be 25.60 percent, and NESWC’s

share shall be 74.40 percent;

If the Incremental Rate is greater than 5.50 cents then

MRI’s share of Total Incremental Revenues shall be 24.40

percent, and NESWC’s share shall be 75.60 percent.

If NEP will not provide the Base Rate figures, the Base Rate

will be determined by multiplying a) the “Schedule C” rate

for total period avoided energy costs corresponding to the

voltage level of the Facility’s interconnection with NEP

filed quarterly by Massachusetts Electric Company with the

Massachusetts Department of Public Utilities, times b) the

ratio of (1) NEP’s historical payments to the project to

(ii) the said “Schedule C” total period rate corresponding
to the voltage level of the Facility’s interconnection with

NEP.

e:\nesw\attcl.doc
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Draft 4/21/96

N~SWC Counities

Sevic. Agreement Amendment

R.lating to the Renegotiation of the

Electric Power Purchase Agreement

Proposed Town Meeting Article

ARTICLE
—.

To see if the Town will vote to authorize the

Selectmen to take such action as may be requested by the North

East Solid Waste Committee to amend the Service Agreement between

the Town and Massachusetts Refusetech, Inc. in connection with

the renegotiation of the Electric Power Purchase Agreement
between New England Power Company and Massachusetts Refusetech,
Inc. (Exhibit F to the Service Agreement) including without

limitation the execution and delivery of such amendment to the

Service Agreement and other agreements with the North East Solid

Waste Committee as the Selectmen shall determine necessary and in

the best interests of the Town; or act in any other manner in

relation thereto.

Proposed Vote

VOTED: That the Selectmen are authorized to take such action as

may be requested by the North East Solid Waste Committee to amend

the Service Agreement between the Town and Massachusetts

Refusetech, Inc. in connection with the renegotiation of the

Electric Power Purchase Agreement between New England Power

Company and Massachusetts Refusetech, Inc. (Exhibit F to the

Service Agreement) including without limitation the execution and

delivery of such amendment to the Service Agreement and other

agreements with the North East Solid Waste Committee as the

Selectmen shall determine necessary and in the best interests of

the Town.
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Draft 4/21/94
Watertown

NESWC Counitiee

Sevice Agreement Aasndment

Relating to th. Renegotiation of the

Elsotric Power Purchase Agreement

Proposed Town Council Vote

VOTED: That the Town Manager is hereby authorized to take such

action as may be requested by the North East Solid Waste

Committee to amend the Service Agreement between the Town and
Massachusetts Refusetech, Inc. in connection with the

renegotiation of the Electric Power Purchase Agreement between

New England Power Company and Massachusetts Refusetech, Inc.

(Exhibit P to the Service Agreement) including without limitation
the execution and delivery of such amendment to the Service

Agreement and other agreements with the North East Solid Waste

Committee as the Town Manager shall determine necessary and in

the best interests of the Town to effect such refunding.
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Peabody Draft 4/21/94

NSSWC Co~munitiea

Sevic. Agree~n.nt Amond~nent

Relating to the Renegotiation of the

Electric Power Purchase Agreentent

Proposed City Council Vote~

VOTEDe That the Mayor is hereby authorized to take such action

as may be requested by the North East Solid Waste Committee to

amend the Service Agreement between the City and Massachusetts

Refusetech, Inc. in connection ~iith the renegotiation of the

Electric Power Purchase Agreement between New England Power

Company and Massachusetts Refusetech, Inc. (Exhibit F to the

Service Agreement) including without limitation the execution and

delivery of such amendment to the Service Agreement and other

agreements with the North East Solid Waste Committee as the Mayor
shall determine necessary and in the best interests of the City
to effect such refunding.
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Andover Draft 4121/94
Arlington
Winchester

Wilmington

N~SWC Co~mu.nities

aevice Agxee~ent Amendment

Relating to the Renegotiation of the

Electric Power Purchase Agreement

Proposed Town Meeting Article

ARTICLE
.

To see if the Town will vote to authorize the

Selectmen and the Town Manager to take such action as may be

requested by the North East Solid Waste Committee to amend the

Service Agreement between the Town and Massachusetts Refusetech,
Inc. in connection with the renegotiation of the Electric Power

Purchase Agreement between New England Power Company and

Massachusetts Refusetech, Inc. (Exhibit F to the Service

Agreement) including without limitation the execution and

delivery of such amendment to the Service Agreement and other

agreements with the North East Solid Waste Committee as the

Selectmen shall determine necessary and in the best interests of

the Town to effect such refunding; or act in any other manner in

relation thereto.

Proposed Vote

VOTED: That the Selectmen and the Town Manager are hereby
authorized to take such action as may be requested by the North

East Solid Waste Committee to amend the Service Agreement between

the Town and Massachusetts Refusetech, Inc. in connection with

the renegotiation of the Electric Power Purchase Agreement
between New England Power company and Massachusetts Refusetech,
Inc. (Exhibit F to the Service Agreement) including without

limitation the execution and delivery of such amendment to the

Service Agreement and other agreements with the North East Solid

Waste Committee as the Selectmen shall determine necessary and in
the best interests of the Town to effect such refunding.



Massachusetts

Municipal
Association

Sixty Temple Place (800) 882-1498

Boston, Massachusetts 021 11 (617) 426-7272 FAX (617) 695-1314

Dear Board Members and Friends,

April 26, 1994

As you know, we postponed our 12th Board and LGAC meetings out of respect for

the memory of Mayor Ted Mann, so that Board members, local officials and MMA staff members

could attend his funeral services that afternoon. With his passing, we have lost a great public
servant, and a great friend.

We have rescheduled our Board and LGAC meetings for Tuesday, May 10, 1994.

The Board meeting will begin promptly at 10:00 a.m., and will conclude at the end of our LGAC

session with the Lieutenant Governor later in the afternoon. The meeting will be held at the MMA

offices on the 2nd Floor of 60 Temple Place in Boston. I have enclosed an updated
agenda and additional materials for our meeting -- but please bring the original mailing and

background materials that we sent for the April 12th meeting as well.

As you can see from the agenda, we plan on discussing a number of major items. We will

be working with individual Board members and staff regarding the LGAC and Board meeting
issue presentations. In addition, MMA’s FY 1995 budget will be before you. Both the MMA

Budget Committee and the Executive Committee have unanimously approved the proposed budget,
and a full report and package will be presented to you at the meeting. If you have any questions in

advance, please do not hesitate to give me a call.

The Board and LGAC meetings will provide a focus on the key immediate-term and long-
range issues that are before us, from Cherry Sheets, to school finance rules, to transportation
construction funds, to uncapping the lottery, and more.

Again, if you have any questions prior to the Board meeting, please be in touch. I look

forward to seeing you on May 10th.

Geoff eckwith

Executiye Director

Enclosures



Massachusetts

Municipal
Association

Sixty Temple Place (800) 882-1498

Boston, Massachusetts 021 11 (617) 426-7272 FAX (617) 695-1314

MMA BOARD OF DIRECTORS

Tuesday, May 10, 1994

(Rescheduled from April 12, 1994)
10:00 a.m. to 2:00 p.m.

MMA Offices

60 Temple Place, 2nd Floor

Boston, MA

1. Call To Order/Introductions (B. Bullock)

2. Approval of Minutes (B. Bullock)

3. President’s Report (B. Bullock)
Public Safety Committee

4. Executive Director’s Report (G. Beckwith)
MMA FY 1995 Budget
Election ~94 Project
Regional Update Meetings

5. Legislative Update (D. Baier)
Cherry Sheets

Snow and Ice Funds

Transportation Bond

Binding Arbitration and Labor-related bills

6. School Finance Update (J. Robertson)

7. Lunch

8. Discussion of Policy Issue

Regional Planning Legislation

9. LGAC Preparation (G. Beckwith)
Fiscal 1994/5 Issues - Cherry Sheets/Snow and Ice

Revenue Sharing Policy -- Uncapping the Lottery
Education Reform Finance Issues

Transportation Bond

Binding Arbitration

Public Safety Issues

10. Adjourn

10:00 a.m.

10:05 a.m.

10:10a.m.

10:20 a.m.

10:45 a.m.

11:15 a.m.

12:00 p.m.

12:40 p.m.

1:00p.m.

1:45 p.m.

The LGAC meeting with Lt. Gov. Cellucci will be at 2:00p.m. in Room 157 of the State House.
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Sixty Temple Place

Boston, Massachusetts 02111

617/426-7272

800/882-1498

Local Government Advisory Committee

Tuesday, May 10, 1994

(Rescheduled from April 12, 1994)
2:00 to 3:00 p.m.

Room 157

State House, Boston, MA

REVISED AGENDA

1. Introductions 2:00 p.m.

2. Fiscal 1994/1995 Issues 2:05 p.m.

Cherry Sheets

Snow and Ice Funds

3. Revenue Sharing Policy 2:10p.m.
Uncapping the Lottery

4. Education Reform Finance Issues 2:20 p.m.

5. Transportation Bond 2:30 p.m.

6. Binding Arbitration 2:40 p.m.

7. Public Safety 2:50 p.m.

8. Adjourn 3:00 p.m.



Massachusetts

Municipal
Association

Sixty Temple Place (800) 882-1498

Boston, Massachusetts 02111 (617) 426-7272 FAX (617) 695-1314

MMA Action Agenda
on School Finance Mandates

1) Survey of Municipalities

2) Immediate Administrative Relief for Fiscal 1995

3) Early Cherry Sheets

4) Identify Core Municipalities

5) Permanent Waivers for Fiscal 1995 and Beyond

6) Legislative Focus

7) Continued Technical Assistance to Communities

8) Membership Education

9) Grassroots Discussion of Issues

10) Coalition Building

11) Permanent Structural Changes



Massachusetts

Municipal
Association

Sixty Temple Place (800) 882-1498

Boston, Massachusetts 021 11 (617) 426-7272 FAX (617) 695-1314

MMA’s Action Agenda on School Finance Mandates

Recognizing the need for special attention to the continuing municipal
finance problems created by the state’s 1993 education reform law, the MMA
has been devoting an enormous amount of time and resources to advancing the
interests of local government in this important area.

In addition to MMA’s long-term strategy on 11 key policy points to

amend or ease the structural flaws and onerous mandates in the education
reform law, the association has a strategy to counter the immediate problems
that communities are facing because of the Department of Education’s

implementation and interpretation of the new school finance rules for FY 1995.

So far this year, the MMA has been pursuing a very aggressive agenda on

education reform, and has also scored significant victories in winning $15 million

for fiscal 1994 snow and ice aid, and a Local Aid Resolution from the state

guaranteeing at least $40 million in additional lottery aid in fiscal 1995.

The following items highlight MMA’s action agenda:

1) Survey of Municipalities. The MMA is conducting a survey of its

members to ascertain the extent of the fiscal 1995 problems that have been
created by the statute and by DOE’s interpretation of the statute. Overall, the

survey is designed to generate a general look at the law’s impact on municipal
finances, provide specific information on the major statutory and regulatory
problems, and identify those communities that have been hardest hit by the new

school fmance rules.

2) Immediate Administrative Relief. The MMA is seeking a commitment

from Administration and Finance and the Governor’s office in advocating for

immediate steps that DOE can take to alleviate the law’s negative impact in

the hardest-hit municipalities. As part of that effort, the MMA staff has
identified five major problem areas in the DOE calculations, and has asked that

A&F move to address those issues immediately.

3) Early Cherry Sheets. The MMA is seeking a meeting between A&F,
- DOR, DOE, and the House and Senate Ways and Means leadership to develop
an immediate consensus on the latest education aid numbers, so that Cherry
Sheets can be issued immediately. If new education numbers need to be run as

a result of more recent formula-based data, the MMA is requesting that the

state recalculate the new school spending requirements to incorporate suggested
solutions to the immediate problem areas.



4) Identify Core Municipalities. The MMA is conducting a pre-survey

sampling of information from five to 10 communities that we know cannot

implement the new mandates without severe fiscal disruption to other municipal
services, and will use those case studies to advance the MMA’s agenda in the
short term, before the survey is completed. As MMA identifies a larger number
of hard-hit communities, the association will arrange for a joint session between
local officials and their legislators, to, begin the process of advocating for

legislative solutions to the mandates (see items 5 and 6).

5) Permanent Waivers for Fiscal 1995 and Beyond. The MMA is

aggressively pursuing a DOR-based waiver process that will allow communities

looking at fiscal 1995 problems to apply for waivers before the end of fiscal

1994, so that communities can obtain relief before the end of their budget
process. As part of this effort, the MMA is now soliciting support and swift
action from the Governor, A&F, DOR, DOE, and the respective legislative
leaders.

6) Legislative Focus. The MMA will use the fiscal 1995 state budget as

the vehicle to attempt to win passage of important short- and long-term relief
items for communities that are struggling with the school finance requirements.
This will include both seeking passage of the changes needed for fiscal 1995, if

not already obtained, and moving forward on broader structural issues involved
in MMA’s 11-point agenda passed at the 1994 Annual Meeting.

7) Continued Technical Assistance. The MMA will continue to provide
individual assistance to municipal leaders and personnel who contact the

association with questions regarding the requirements and interpretation of the

law.

8) Membership Education. The MMA will continue to provide general
information on school finance rules as a central part of its statewide 1994

regional update meeting program, and will examine staff and financial resources

as the association considers near-term forums or workshops for members.

9) Grassroots Discussion of Issues. The MMA will continue to encourage

grassroots support for addressing these issues by providing local officials with

information and sampl.e resolutions for their use in generating public discussion

and support for amending the school finance rules.

10) Coalition Building. The MMA will continue outreach efforts to other key
organizations and constituer~cies that have as a priority the protection of general
government municipal services that are provided to the state’s taxpayers, such

as public safety, public works, libraries, parks and recreation, and more.

11) Permanent Structural Changes. The MMA, in addition to focusing on

fiscal 1995 relief items, will continue its efforts to win long-term permanent
.amendments and policies consistent with its 11-point agenda on school finance

requirements endorsed at Annual Meeting earlier this year.



MMA School Finance Proposals

1. Eliminate the school spending mandate imposed on cities and towns

spending more than the foundation budget amount.

2. Allow local legislative bodies to vote separately on spending that is

counted toward meeting the state-mandated minimum amount and on

accounts that do not count, such as long-term debt service and

student transportation.

3. Change the base amount for the calculation of preliminary local

contribution minimum spending amount for a year] from the prior
year’s actual spending amount to the prior year’s preliminary local

contribution.

4. Eliminate new lottery aid amounts from the Municipal Revenue

Growth Factor calculation.

5. Make permanent the school spending mandate relief program
administered by DOR.

6. Eliminate the requirement that a portion of overburden aid be

deducted if lottery or additional assistance aid is increased.

7. Change the rules governing spending that counts toward meeting the

state mandated amount to include spending on student transportation,
and to eliminate any incentives to use funds inefficiently.

8. The state should fully fund its share of student transportation
programs or at least keep the state share from droppingj and should

provide adequate funds for the school building assistance program.

9. Eliminate the requirement that cities and towns spending less than the

foundation amount and the standard of effort but more than the state

wide average local contribution be exempt from making any extra

local effort.

10. Authorize cities and towns to require funding of school collective

bargaining contracts be approved by local legislative bodies.

11. Require that the Schedule 19 report prepared by school districts for

submission to the Department of Education be subject to approval
and endorsement by the municipal chief executive officer.



Hand Delivered

~ Massachusetts

MunLclpal
Association

Sixty Temple Place (800) 882-1498

Boston, Massachusetts 02111 (617) 426 7272 FAX (617) 695-1314

April 15, 1994

His Excellency William F. Weld

Governor

Commonwealth of Massachusetts

State House, Room 360

Boston, MA 02133

Dear Governor Weld,

Local officials have become anxious that the steady progress made this spring
toward early Cherry Sheets has become stalemated. Mayors are preparing to file budgets
with their city councils and town meetings have begun in earnest, all without the benefit of

state aid numbers. It had been widely expected at the local level that with the state’s

economy improving and with a school fmance law finally in place that the state should be

able to meet its obligation under the Jaw to send out Cherry Sheets by March 1.

We are very appreciative of the initiative of the executive branch in beginning the

process of adopting a local aid resolution, and of the resolutions enacted by the House and

Senate. However, it is now more than a month and a half past the March 1 notification date

and Cherry Sheets are being held up due to differences between the Senate and the

executive branch over school aid calculations. It is imperative that these differences be

resolved immediately, and we ask that you take the lead in ensuring that they are, and that

Cherry Sheets are distributed by May 1. Local officials cannot understand why the state

this year is failing to abide by the conditions that it willingly set for itself only a year ago.

It is our understanding that the Chapter 70 foundation formula may be rerun to set

new state aid and local contribution amounts for fiscal 1995. Such changes would reflect

the updated and alternative calculations proposed by the Senate. In addition, we
understand that several alternative calculations are being considered in part to address some

of the excessive burden placed on property taxpayers in some cities and towns, particularly
those that are members of regional school districts. Based on our meetings across the state

with local officials, we believe that property tax mandate problems are widespread and we

urge you to rerun the formula to relieve the undue fiscal burdens that have been created.

We also ask that you support a reauthorization for fiscal 1995 of the mandate relief program
(waivers) administered by the Department of Revenue’s Division of Local Services this

year. Last week, we sent to your office of administration and finance a memorandum

describing school finance problems that had been brought to our attention and we have

attached a copy of it to this letter. Several of these problems could be addressed in a

foundation formula recalculation.

In rerunning the numbers, we ask that you not impose any additional property tax

burden on cities and towns beyond what was set in the Department of Education’s



Governor William Weld

April 15, 1994

preliminary notification in January. In providing relief to some municipalities, it is

important that new burdens not be placed on others.

Timely notification of state aid amounts and local contribution obligations is a key
issue in the-relationship between the state and the cities and towns of the commonwealth.

Your leadership is needed immediately to resolve the Cherry Sheet impasse. With the local

budget process in full swing, time is of the essence, particularly if the foundation formula
is to be rerun.

Thank you for your consideration of our urgent reyi.ests on this important issue.

Sia~erel
,

/ ,‘~

• Geoffrey C. Beckwith

Executive Director

GCB/jr

Attachments

Secretary Mark E. Robinson

Asst. Secretary Fred Laskey
Secretary Mary Padula



MEMORANDUM

April 5, 1994

TO: Fred Laskey
EOAF

FR: John Robertson

MMA

RE: School Finance Law

Many problems have arisen as cities and towns have attempted to

prepare municipal budgets this spring for fiscal 1995 under the constraints of

the new school finance law. The biggest problems have generally stemmed

from the calculation by the Department of Education of the fiscal 1994 “local

contribution”. This factor purports be a measurement of a municipality’s
contributiOn of property tax and other local revenues to schools. Under the

law, it serves as the base for setting the mandated local contribution amount

for fiscal 1995.

The problem with the DOE fiscal 1994 LC calculation is that in many
cases it bears no resemblance to the actual local contribution, and is often

significantly higher than the actual local appropriation (especially in regional
school districts). This happened for several reasons including both

administrative decisions made by the DOE and calculations required by
Chapter 70. Generally speaking, the problems are caused by: 1. enrollment

shifts in regional schools districts; 2. re-allocation of school spending, but not

Chapter 70 aid, among the RSD members; 3. inclusion of school choice-related

Chapter 70 withholdings as school spending; 4. use of excess and deficiency
amounts by RSD’s; and 5. transfer of funds by school committees from

accounts that count toward meeting the school spending mandate to accounts

that do not.

1. Enrollment Shifts

Enrollment shifts in RSD’s among member cities and towns artificially
inflate the LC for municipalities with enrollments increasing relative to other

members, and conversely, deflate the LC for municipalities with decreasing
enrollments. The LC is “net school spending” less “state school aid”. Since

NSS is allocated by enrollment, growth municipalities end up owning a

larger share of school spending in a fiscal year than in the prior year. This



leads to a assumed higher LC supported by non-existent local revenues.

While enrollment shifts are a fact of life for members of RSD’s, the property
tax levy limit and limited growth in discretionary state aid coupled with

mandated minimum school spending levels have led to some very difficult

Situations.

2. Allocation of Spending and Revenues in Regional School Districts

Under the rules used by the DOE to calculate the fiscal 1995 school

spending mandate, shifts in enrollment in RSD’s among member cities and

towns result in a re-allocation of spending (NSS) but not state school aid

(Chapter 70). Growth municipalities pick up a greater share of NSS but not a

greater share of SSA. This rule stems from the view that Chapter 70 revenues

belong to the municipality not to the regional school district. If Chapter 70

revenues were RSD revenues and were re-allocated along with spending, the

increase in spending borne by growth municipalities would be moderated and

the spending mandate on declining enrollment would be increased.

I believe that Senator Jane Swift is seeking a recalculation of local

spending mandates using a re-allocation of both spending and revenues.

This would remedy the allocation problem although it would create “winners

and losers” relative to the January 1994 DOE calculations.

3. School Choice-related Chapter 70 Withholdings as School Spending

Under the rules used by the DOE to calculate the fiscal 1995 school

spending mandate, any amount of Chapter 70 school aid that was withheld in

fiscal 1994 due to school choice was added to the fiscal 1994 NSS. As a result,
school districts will be unaffected by the Chapter 70 withholding in fiscal 1994

and municipalities will be required to back-fill with property tax revenues in

fiscal 1995 the school’s fiscal 1994 NSS shortfall. For, example, a school district

with $100,000 of Chapter 70 withholding for fiscal 1994 would not count that

amount as spending toward meeting its fiscal 1994 NSS target. Instead, the

$100,000 shortfall would be added to fiscal 1994 NSS and hence the LC for the

municipality, and must be paid from local revenues in fiscal 1995 in addition

to any other required local contribution.

One solution to this problem is to recalculate the fiscal 1994 NSS

counting any Chapter 70 withholding toward meeting the NSS target rather

than added to’it as was done by the DOE in January.

4. Use of Excess and Deficiency Revenues by Regional School Districts

NSS is total school spending on eligible accounts calculated, generally,
without regard to the source of the revenues supporting the spending. If a

RSD chose this year to use an amount of E&D revenues to met or exceed the



fiscal 1994 NSS target, this amount would be added to the fiscal 1994 LC. The

effect of such an increase in the LC is to require the municipality to back-fill in

fiscal 1995 with property tax and other local dollars the fiscal 1994 E&D

amount.

One solution to this problem is to recalculate the fiscal 1994 LC to

exclude any amounts attributable to E&D spending in fiscal 1994.

5. Transfer of Funds by School Committees from Accounts that Count

Toward Meeting the School Spending Mandate to Accounts that Do

Not

School committees in municipalities and RSD’s have the authority to

transfer funds from one account to another without approval of the local

appropriating authority. This authority apparently extends to moving money
from accounts that count toward meeting the NSS target to accounts that do

not. Under DOE rules, if a municipality or district falls short of its NSS target
for a fiscal year as the result the transfer of funds (instruction to

transportation, for example), the municipality must make up this shortfall

with property tax and other local revenues in the next fiscal year (a return to

school committee autonomy).



REX
Lumber Company

840 Main Street • Acton, Massachusetts

April 26,, 1994

Mr. Don Johnson

Town Manager
Town of Acton

472 Main Street

Acton, MA 01720

Dear Mr. Johnson:

In re North Acton Recreation Area

As of April 25, 1994, I have not received answers to the

questions posed in my letter dated September 3, 1993. I have

also not had any response to Rex Lumber Company’s detailed

concerns directed to you, or your staff, at the Public Hearing
March 15, 1994.

I would again like to request an opportunity to discuss these

and other concerns with you and Bruce Stamski at your earliest

convenience. I look forward to your prompt response.

Very truly yours,

•J/” ,Ae,

Baird

Operations Manager
Rex Lumber Company

AB/ 1 c

cc F. Dore’ Hunter - Chairman Board of Selectmen

Bruce Stamski - Recreation Committee

BRANCHES

Main Office

840 Main Street P.O. Drawer N P.O. Box 1776 1405 Valley Road

Acton, MA 01720-5804 So. Windsor, CT 06074 Englishtown, NJ 07726 Richmond, VA 23222

(508) 263-0055 (203) 289-5441 (908) 446-4200 (804) 329-7391

FAX (508) 263-9806 FAX (203) 289-7138 FAX (908) 446-5036 F,~X (3C~1 329-75E~



TOWN OF ACTON
472 Main Street

Acton, Massachusett3 01720

~~ Telephone (508) 264-9612

Fax (508) 264-9630

Don P. Johnson tJU
Town Manager

April 14, 1994

Mr. Al Baird, Yard Manager
Rex Lumber Company
840 Main Street

Acton, MA 01720

Dear Mr. Baird:

As you are aware, your consultant recently testified

before the Board of Selectmen regarding a development proposal
known as North Acton Recreation Area. Given the material

available and presented to the public at that hearing, along
with the implied depth of your consultant’s preparation for

the hearing (without debating the merits of all of his

comments), I assume that you have received answers to the

questions you asked in your letter of September 3, 1993 (copy
attached).

Very truly yours,

Don P. Johnson

Town Manager
cc: Board of Selectmen

Bruce Stamski
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Metropolitan Area Planning Council

60 Temple Place, Boston, Mass. 02111 617/451-2770 Fax 617/482-7185

Serving 101 cities and towns in metropolitan Boston

IMPORTANT INFORMATION

ABOUT THE

TRANSPORTATION IMPROVEMENT PROGRAM

April 25, 1994

Dear Community TIP Contact:

Several months ago, the Metropolitan Area Planning Council began soliciting
transportation projects for the upcoming Transportation Improvement Program (TIP) for

Fiscal Years 1995-97. The TIP is a three year program of improvements to the highway
and public transportation systems in the Boston metropolitan region. Federal regulations

require that all projects receiving federal funding must be included on the TIP.

We are currently in the process of developing a Draft TIP based on the projects that have

been submitted to us by the communities and the Massachusetts Highway Department
(MHD). We have enclosed a list of “active” projects within your community which have

been proposed for inclusion in the upcoming TIP. These documents detail a variety of

information that we have concerning your project(s). Please review the enclosed

documents and notify the MAPC if additional information is available or corrections are

necessary.

The projects listed may be on state numbered routes, maintained by the MHD. In such

cases, the MHD will usually be in charge of the design, engineering and construction

process. However, in other locations, unless the MHD has agreed to undertake design
and engineering, it will be up to the community. Therefore, sections 1, 2, 3 and 4 may

need to be completed by your community and the information provided to the MAPC. I

would like to point out that cost estimates and a scheduled advertising date are

especially necessary prior to a project’s inclusion in the TIP.

Please contact Christopher C. Skelly at the MAPC with any updated information or

questions you may have concerning the above.

Edmund P. Tarallo, President William C. Constable, Vice-President Dianne M. Shea, Secretary Richard A. Easier, Treasurer

David C. Soule, Executive Director

PRINThDON R~LED PAP~



As you may be aware federal funding for transportation projects will increase

dramatically during fiscal 1996 and 1997. The chart below shows how federal

funding in the Surface Transportation Program will increase from $5, 000, 000 in

Fiscal Year 1995 to $466, 000, 000 in both Fiscal Year 1996 and 1997 (Estimated
Federal Apportionments for the Commonwealth of Massachusetts). This incredible

increase in transportation funding offers your community an unbeatable opportunity
to improve your transportation infrastructure.

As mentioned already, the design,

engineering, right of way

acquisition, cost estimates and

scheduled advertising dates must be

done by the community unless the

MHD has already agreed they will
_______

do this. Therefore, it is in your best

interest to begin the design and

engineering process as soon as

possible. We recommend that you

keep in close contact with the

MAPC and your MHD District

Office on all your proposed
projects because the placement of a

project on the TIP will require the

support of both MAPC and the

MHD.

~ere1y~ CSC¼~
David C. Soule

Executive Director

cc: Community MAPC Representative
Community Chief Elected Official
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million
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Commonwealth of Massachusetts

Executive Office of Environmental Affairs

Department of
Environmental Protection
Central Regional Office

William F. Weld
Governor

Trudy Coxe

Secretary, EOEA

Thomas B. Powers

Acting Commissioner

Mr. Louis Ingram - April 26, 1994

Manager
Remediat ion Management Department
W.R. Grace

100 North Main Bldg.
Suite 1700

Memphis, TN 38103-5000

Dear Mr. Ingram:

The Government Parties (GP) wish to state the intent, objectives,
and anticipated outcomes of the recent meetings held with W.R.

Grace, its consultants and contractors. A brief description of

the historical events leading to these meetings may be helpful.

In a letter of September 3, 1993, the GP provided conditional

approval of the August 1993 100% Design submittal. The approval
was contingent on resolution of all outstanding comments

submitted by the GP. The comments would be addressed by the

submission and approval of detailed construction plans. Five

construction plans were submitted in November 1993 as addendums

to the 100% Design. They were:

1. SITE WORK PLAN FOR THE STABILIZATION AND SOLIDIFICATION OF

SOURCE AREA MATERIALS AT THE W.R. GRACE SITE, ACTON,

MASSACHUSETTS

2. PUBLIC HEALTH AIR MONITORING PLAN

3. EMISSION CONTROL PLAN FOR THE STABILIZATION AND SOLIDIFICATION

OF SOURCE AREA MATERIALS AT THE W.R. GRACE SITE, ACTON,

MASSACHUSETTS

4. AIR MONITORING PLAN FOR THE STABILIZATION AND SOLIDIFICATION

OF SOURCE AREA MATERIALS

5. BEST AVAILABLE CONTROL TECHNOLOGY (BACT) ANALYSIS FOR THE VFL

MIXING ANT) CURING REMEDIAL PROCESS

75 Grove Street • Worcester, Massachusetts 01605 • FAX (508) 792-7621 • Telephone (508) 792-7653



W.R. Grace Page 2

The plans failed to satisfy the GP’s concerns regarding the 100%

Design and additional draft written comments were subsequently
provided to Grace and discussed at a meeting held on March 4,~
1994. That meeting did not resolve the differences between the

GP and W.R. Grace on the 100% Design Report and draft

Construction Plans.

Effective March 18, 1994, you informed us that you were now fully
responsible for all W.R. Grace activities associated with the

remediation of this site. At that time, you emphasized your

goal of getting design plans approved and initiation of

remediation this year. You suggested that the Draft Construction

Plans be significantly redrafted to address our concerns and that

a series of technical meetings be held to accomplish this goal.
We agreed this approach could be beneficial, particularly in

providing you an opportunity to hear first-hand many of the

issues and concerns that had been raised prior to your becoming
involved. Thus far, the meetings have resulted in a productive
exchange of information. Although, no formal commitments have

been made to the GP comments, the first of the revised Draft

Construction Plans is scheduled to be submitted on April 29,

1994.

During these meetings, discussions ranged over many of the

technical requirements necessary to achieve the remedy selected

in the ROD. These issues included excavation of the waste,

treatment of the waste, placement on the landfill, leachability
of the stabilized/solidified product, air monitoring locations,
and performance standards.

Many of the issues related to the VOCs associated with the waste

excavation, transport, treatment, and land-filling and how ROD

requirements can be fulfilled. Section X of the ROD identified

three requirements intended to respond to these issues. They
are: 1. the application of Best Engineering Practices (BEP) to

minimize emissions during all stages of waste excavation,

transport and land-filling; 2. the application of BACT during the

VFL treatment steps; and 3. solidification and stabilization of

sludge/soil thro

With respect to these particular requirements, we feel it is

important to summarize our expectations as represented in both

our written and verbal discussions. They are as follows: 1. that

the design and construction plans minimize the releases of VOC5

to the environment whenever such is possible by clearly
demonstrating the application of BEP; 2. application of BACT to

capture volatile contaminants, including vinyl chloride,
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that are emitted during any of the VFL treatment steps; and 3.

during the VFLJ process, implementation where possible of methods

to minimize migration and leaching of contaminants as well as to

enhance driving—off volatiles for capture prior to

solidification. Significant changes in the community position on

the VFL process were based on the inherent understanding from )
early meetings on the lOO~ Design plan that this enhancement

would be considered.

We believe nothing in here is at variance to our earlier comments

on the Design plan or the substance of the recent meetings. We

recognize that W.R. Grace, during these recent meetings, has

encouraged its consultants and contractors to participate in an

open and frank exchange of discussions on the issues. We look

forward to receipt of revisions that address all of the GP issues

and concerns.

Very truly yo rs,

Edmond Benoit

Regional Engineer
BWSC Worcester

)

gracelet3

cc: L. Jennings, EPA

G. Muench, EPA

C. Tuttle, DEP

D. Halley, Acton

D. Johnson, Acton

R. Sullivan, GZA

C. Myette, Wehran-MDEP

S. Anderson, Anderson & Kreiger
M. Johns, W.R. Grace

T. Stoneman, Canonie

W. Cheeseman, FHE

R. Eisengrein, ACES TAG Mgr.
J. Swallow, Pine & Swallow

M. Moore, Concord Board of Health

W. Pencola, EBASCO Env. Corp.
M. Stoler, W.R. Grace



Katherine M. Schwab

3 Olde Lantern Rd.

Acton MA 01720

Board of Selectmen

Town Hall

Acton MA 01720

Dear Mr. Hunter and members,

I understand that you will soon be reviewing the current

proposal to ban the spraying of Malathion in the town of Acton.

As a registered voter in the town, I wish to show my support for

this ban. Thank you.

Sincerely,

C

~
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JANUARY 10, 1994
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Jonathan Bosworth

Mark Conoby

Cordelia Alfaro

STAFF PRESENT Doug Halley (Health Director)

Sheryl Ball (Secretary)

OTHERS PRESENT

Mark Hickox

Christian Brady

Ian Rubin



The Meeting opened at 7:33 p.m.

REVIEW Q~ MINUTES

On a motion made by Mr. Bosworth, seconded by Mr. Conoby, the Board unanimously

voted to accept the minutes of November 29, 1993 following corrections.

On a motion made by Mr. Conoby, seconded by Ms. Alfaro, the Board unanimously

voted to accept the minutes of December 13, 1993 following corrections.

DIGITAL = ~ NAGOG PARK = HAZARDOUS MATERIAL APPLICATION

Digital Equipment Corporation seeks a hazardous materials permit for their facilities

located at 50 & 100 Nagog Park. The main hazardous materials that are stored on site are

diesel fuel, anti-freeze and oil. A small amount of other materials are stored on site

which the fire department has been trained to handle if an accidental spill were to occur.

On a motion made by Mr. Conoby, seconded by Mr. Bosworth, the Board unanimously

voted to grant a hazardous materials storage permit to Digital Equipment Corp., located

at 50 & 100 Nagog Park, with the following conditions:

1. All Hazardous Material and Waste shall be stored in containment areas capable of

storing 110% of the largest volume, stoled in the containment area.
-

2. All Material Safety Data Sheets (MSDS), for each hazardous material, used or sold on

site, shall be submitted to the Health Department. They shall also be stored on site, and

shall be made available to all employees upon request and reviewed with all employees

on a regular basis.

-2-



3. A Contingency Plan, including emergency contact telephone numbers (Telephone

Numbers of the owner, operator, etc.) and a sketch showing clearly all Hazardous

Material and Waste locations, shall be submitted by Digital Equipment Corporation, and

updated annually, to the Board of Health, Fire Department, Police Department and

Civil Defense.

4. Emergency procedures and local Emergency Response Telephone Numbers (Health,

Fire, Police, D.E.P., Civil Defense, etc.), should a spill occur, shall be posted in clear view

of all employees wherever hazardous materials are stored.

5. All Hazardous Material or Waste containers shall be labeled and dated when filling

first began.

6. Copies of all invoices or all manifests, for any Hazardous Material or Waste, received

or disposed, shall be submitted to the Board of Health annually.

7. Speedy Dry, or its equivalent of spill control materials shall be kept in the storage

area, in case of a Hazardous Material or Waste spill.

8. Protective equipment including: Appropriate protective gloves, aprons, OSHA

approved safety glasses and chemical protective boots, in addition to soap and water,

shall be made available to all employees, at all times, in any Hazardous Material or

Waste Storage or Use area.

9. All floor drains shall be sealed or discharged into a closed system, with the waste

disposed of by a D.E.P. approved Hazardous Waste Hauler, within thirty (30) days after

receipt of this permit.

10. No Hazardous Material or Waste shall be discharged into a sink or toilet. Floor

cleaning procedures and bathroom sanitation products shall use only nontoxic and

biodegradable cleaning compounds.

-3-



11. Visual monitoring of all spill containment areas shall be made every six months with

a log of the inspection kept on-site and a report given to the Board of Health if any

spills occur since the last inspection.

12. Prior to any new hazardous materials being stored, the Board of Health must be

notified and compliance with the Hazardous Materials Storage Bylaw must be achieved.

13. All underground storage tanks shall be tested for tightness on an annual basis with a

report submitted to the Board of Health within thirty (30) days after testing.

14. This facility shall be considered a Small Quantity Generator under the Town’s

Hazardous Materials Control Bylaw.

HEARTHSTONE FARM RESIDENTIAL STUMP DUMP

Lancewood Engineering, on behalf of Northwest Structures, seek approval in regards to

a proposed stump dump to be located in Hearthstone Subdivision off Strawberry Hill

Road in Acton. The purpose of the stump dump is to dispose of any stumps from the

existing trees which must be removed to begin construction. Following D.E.P’s policy, the

volume of woodwaste disposal area shall be less than 200 cubic yards and the Board of

Health must cite the area of the stump dump as a woodwaste disposal area.

On a motion made by Mr. Conoby, seconded by Ms. Alfaro, the Board unanimously

voted to grant a site assignment for the woodwaste area located in Hearthstone Farm in

accordance with the plan submitted by Lancewood Engineering with the following

conditions:

1. A soil test, or more than one ii so requested by the Board of Health Agent, shall be

performed in the vicinty of the stump dump to ensure that the stumps are buried above

the water table.
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2. Stumps shall be packed to avoid voids. Adequate s~1l shall be provided to fill the gaps.

Stumps shall be compacted as much as possible.

3. The stumps shall be covered with a minimum of twelve (12) inches of clean soil fill

material, the top six inches shall be loam.

4. An as-built survey which shall include final grades shall be as shown on the final

woodwaste disposal area designs for the individual lots, namely, lots 3A and 5.

5. Only stumps from this subdivision shall be buried on site.

6. The location of each woodwaste disposal area shall be recorded at the Registry of

Deeds and cross referenced to all lots within the subdivision.

LOT 15= WOODFIELD ROAfl

Lancewood Engineering has requested a variance from 310 CMR 15.14 for inadequate

set-back to leaching field to meet breakout. A clay barrier has been proposed to prevent

breakout from occurring. This variance request will need D.E.P. approval prior to the

construction.

On a motion made by Mr. Bosworth, seconded by Mr. Conoby, the Board unanimously

voted to approve a variance request from 310 CMR 15.14 Figure 1, for a new home to be

constructed at Lot 15 Woodfield Rd. with the following conditions:

1. The clay barrier shall be two feet in width and at least 4 feet below the lowest portion

of the leaching system and a minimum of 2 feet into natural materials.

2. Prior to a certificate of compliance being issued, the applicant shall demonstrate that

the clay barrier is impervious in accordance with the standards of Title 5.
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3. That all other applicable Board of Health conditions be met.

On a motion made by Mr. Bosworth, seconded by Mr. Conoby the Board unanimously

voted to adjourn at 9:30.

-6-



Respectfully Submitted,

Sheryl Bill
Health Secretary

William Mclnnis

Chairman
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The meeting opened at 7:35 p.m.

MCDONALD’S~ REQUEST FOR ADDITIONAL SEATING

~-Mr. Wright, co-owner c’f.Acton McDonald’s, and Mr. Landry, a representative from

McDonald’s corporate office, appeared before the Board in regards to the expansion

of seating at the Acton McDonald’s. Mr. Wright noted that the expansion would

provide a community room of 20 seats for seniors and students and 20 seats overflow

for the existing seating. The expanded building would hold the setback distance from

Main Street and extend to the right of the existing building 20’, and to the back to

the existing freezer. The Health Department reported that they had reviewed all

materials and recommended approval by the Board of Health.

On a motion made by Mr. Bosworth, seconded by Mr. Vaillancourt, the Board

unanimously yoted to allow the increaseof seats to McDonald’s, 256 Main Street,

with the following conditions:

1. Water flows shall be monitored and a report shall be submitted to the Board every

six months.
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2. The existing grease tank shall be pumped every month with a record provided to

the Health Department.

3. The septic tank shall be pumped every six months.

4. The monitored .wRter flow shall not exceed 16.5 gallons per seat per day awl- there

shall be not more than 90 seats on site.

JAY LANE LOT ~ = TITLE ~ VARIANCE

Mr. Rubin, of Lancewood Engineering, appeared before the Board, representing

Northwest Structures in regards to a variance request from 310 CMR 15.14 Figure 1.

Mr. Rubin noted that interceptors had been placed to divert groundwater. The

proposed road cut requires that a septic system for this lot be deep in the ground.

However, a deep system would not breath as well, percolation tests would have to be

done deep and the construction of 11’ deep trenches would be difficult. Due to these

circumstances the septic system can not meet the break out regulations and a clay

barrier will be required. The Health Department has reviewed the proposal and

recommends that the Board approve the request.

(3)



On a motion made by Mr. Conoby, seconded by Mr. Vaillancourt, the Board

unanimously voted to grant a variance from 310 CMR 15.14 Figure 1 for a house to be

constructed at Lot 8 Jay Lane with the following conditions:

1. The clay barrier shall be two feet in width and at least 4 feet below the lowest

portion of .th~ leaching system and a minimum of 2 feet into natural n~aterials.

2. Prior to a certificate of compliance being issued the applicant shall demonstrate

that the clay barrier is impervious in accordance with the standards of Title 5.

3. The Septic System shall be built in accordance with the plan submitted by

Lancewood Engineering.

JAY LANE = LOT 9: VARIANCE TITLE ~

Mr. Rubin, of Lancewood Engineering, explained the details of Lot 9, which were

essentially the same as Lot 8. The Board discussed the need for an applicant to

appear before them in regards to requests that have formulated conditions for

typical applications. The Health Department reviewed the proposed request and

recommended approval by the Board.
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On a motion by Mr. Conoby, seconded by Mr. Vaillancourt, the Board unanimously

voted to grant a variance from 310 CMR 15.14 Figure 1 for a house to be constructed

at Lot 9 Jay Lane with the following conditions:

1. The clay barrier shall be two feet in width and at least four feet below the lowest

portion of the leaching system and a minimum of two feet into natural materials.

2. Prior to a certificate of compliance being issued the applicant shall demonstrate

that the clay barrier is impervious in accordance with the standards of Title 5.

3. The Septic System shall be built in accordance with the plans submitted by

Lancewood Engineering.

DONELAN’S PLAZA USE CHANGE

-
-

The Health Director noted that Mr. Michael Lafoley had requested that the Board

consider a proposed change of use at 210 Main Street. An existing retail space is

proposed to be converted into a food service facility. The Metropolitan Deli &

Catering Co. Inc. proposes a limited menu with limited water usage for a 19 seat

dining area. They will be leasing the space from Mr. Lafoley. A new design for the

septic system has been submitted which will adequately handle this new use as well as

all existing uses.

(5)



Mr. Lafoley requests that the actual construction of the septic system be withheld

unless or until the existing septic system shows signs of failure. The Health

Department is concerned that the existing system has not been certified by a Licensed

Inspector nor is there any information regarding the size or capability of the existing

system.

The Board discussed the issue and noted that the information available was not

adequate and that the request was not consistent with past actions by the Board.

On a motion made by Mr. Bosworth, seconded by Mr. Conoby, the Board

unanimously voted to take no action on this request.

On a motion made by Mr. Bosworth, seconded by Mr. Vaillancourt, the Board

unanimously voted to adjourn the meeting at 9:13 p.m.

(6)



Respectfully Submitted

Dou hey

Health Director

William Mclnnis

Chairman

Board of Health
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The Meeting opened at 730 p.m.

REVIEW QE MINUTES

On a motion made by Mr. Conoby, seconded by Mr. Bosworth, the Board unanimously

voted to accept the minutes of January 10, 1994 following corrections.

On a motion made by Mr. Bosworth, seconded by Mr. Conoby, the Board unanimously

voted to accept the minutes of January 24, 1994 following corrections.

PROPOSED REGULATIONS RELATIVE ~Q SEPTAGE PUMPING. TRANSFERRING.

STORING & DISPOSING

The Health Director, Mr. Halley, began the discussion by going over the objective of the

hearing; the objective being to address the health and environmental issues in regard to

pumping, storing, transferring and disposing of septage. Mr. Halley expressed the

interest that the Board of Health and himself have in getting feedback from the licensed

pumpers as to how these concerns impact them.

Mr. Halley read through the regulations starting with the deiinkion~ — —

As the regulations are read, there is some feedback from the people present and the

Board of Health.

Regulation 5-3.1 States that “Septage haulers who are licensed in the Town shall be

authorized to collect, transport, transfer, store or dispose of septage.”
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- Mr. Rodenheiser responds that many haulers work in various towns and if they have to

be licensed in every town, they would have an incredible amount of licenses and stickers

following them.

Regulation 5-3.5 States that “The Use of enzymes, degreasers, commercial bacteria or any

additive shall be prohibited unless approved by the Board.

- Mr. Mclnnis responds that he would like to see information on other g~od additives

brought to the Board.

Regulation 5-4.4.2- States that “All operating non-residential Septage Storage structures

with a capacity greater then 2000 gallons, shall be pumped on an annual basis by a

Septage Hauler licensed by the Town of Acton.

- This regulation was proposed tobe changed to “All operating residential septic tanks,

cesspools or other Septage storage structures, shall have the contents pumped out every

two year by a Licensed Septage Hauler.”

- It was also proposed to add to the regulation “All operating non-residential, regardless

of size, and residential Septage storage structures, with a capacity greater than 1000

gallons, shall be pumped on an annual basis by a Licensed Septage Hauler.”

Regulation 5-5.1 States that “No person shall remove or transport Septage, in accordance

with 310 CMR 15.19 (1) Permits, through the streets of ActO~ri without~fifst obtaining a

Septage Hauler’s License from the Board of Health.

- It was proposed by Mr. Conoby for it to be changed from the “..through the streets of

Acton..” to “..through the Town of Acton..”
-
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Regulation 5-6.1 States that “Transfer and/or Storage of Septage within any Zone 1, Well

Protection Area, Zone 2, Recharge Protection Area or Zone 3, Aquifer Protection Area

of the Aquifer District as shown on a plan prepared by GZA, dated Jan 1989, shall be

prohibited.

- Regulation 5-6.1 was changed to apply to all facilities except for the facilities operating

prior to January 1, 1994.

Regulation 5-6.2 States that the owner/operator of all permanent transfer and or storage

stations within the Town of Acton must on or before July 1, 1994 submit an application

to transfer and/or store septage.

- It was suggested by the Board to permit existing facilities in under this regulation with

a temporary permit. These facilities will have to have been operation prior to January 1,

1994. Within ninety (90) days after enactment of Article, each of these facilities would

submit to the Board of Health, for its approval, a plan of action detailing how

compliance with these regulations will be obtained.

Reg. 5-7.1 States that “All Licensed Septage Haulers shall have each of their trucks and

trailers inspected on an annual basis. An approval sticker shall be issued for every

approved truck and trailer. The approval sticker must be attached to the left from

bumper of each truck or the rear right bumper of each tr~ailer. - -- — —

- It was proposed that the regulation be changed to have the approval sticker not be on

the truck, but to have a photo copy of the hauler’s license in the cab of each truck.

Reg. 5-10 Penalties States that “Any person(s) violating any of the provisions of this

Article, for which a penalty is not otherwise provided in this Article, shall upon

conviction, be fined not less then $10.00 nor more than $500.00 in accordance with 310

CMR 15.26.”
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Under the Penalties regulation the following were added:

- The issuance of fines shall be based on a written issuance of an order from the Health

Director within seven days.

- Those persons whom an order has been served may request a hearing before the Board

of Health within 7 days after receipt of the order.

- With the approval of the Board of Selectmen, the Board of Health shall develop

guidelines for the issuance of fines to violators of this Article.

A Severability Clause was added to the Regulations reading as follows:

5-10.1 Each Regulation of this Article shall be construed as separate to the end if any

regulations or sentence, clause, or phrase thereof shall be held invalid for any reason,

the remainder of that regulation and all other regulations shall continue in full force.

he changes to these regulations were so noted by the Health Director and were to be

drafted up for further discussion in future meetings.

On a motion made by Mr. Bosworth, seconded by Mr. Conoby, the Board unanimously

voted to adjourn the meeting at 10:00.



Respectfully Submitted,

N

Heather Meyer, Secretary (I

~~
William Mclnnis, Chairman

Acton Board of Health
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The meeting opened at 7:30 p.m.

TWO BROADVIEW SI.-REOUEST EQS. EXTENSION Q~ VARIANCE IQ UPDATE

SEPTIC SYSTEM

A Mr. and Mrs. Lou Bielinki of Two Broadview St. have written to the Board to request

an extension of a variance from 11-15.1 granted to them on January 27, 1992 for the

updating of a septic system on their property of the same address. Due to many

unforeseen hardships and the fact that the system is still in proper working order, the

Bielinki’s would like the variance extended and hope to complete the replacement as soon

as possible.

On a motion made by Mr. Conoby, seconded by Mr. Bosworth, the Board unanimously

voted to extend the variance granted to the Bielinki’s on January 27, 1992 to update the

septic system. The variance was extended for up to one year under the same conditions as

the previous variance that was granted. The conditions are as follows:

1. The corrective action will be done in two phases. The first phase shall consist of a

minimum of 300 sqüa~e feet of iëathiifg area added ontO the existing leaching field.

2. The second phase shall be. the construction of a septic system as shown on a plan

developed and submitted by Environmental Improvements Resources.

3. During construction of Phase I, the existing leaching field shall be inspected and should

it be warranted a hydrogen peroxide treatment shall be done to the existing system.
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4. Phase I shall be constructed within thirty (30) days after approval of this variance.

5. Phase II shall be constructed within two (2) ~,‘ears of approval of this variance. This

condition of approval shall be re-evaluated by the Board of Health one year after

approval of this variance.

6. Should the septic system exhibit signs of failure in any way, prior to the completion of

Phase II, such as break—out or back ups, the owner shall notify the Acton Health

Department, and shall pump to correct the problem immediately and/or immediately

construct Phase II.

7. This approval is granted to the current owners of this property (Louis and Louise

Bielinki) and shall not be transferrable or assignable to any other owner, person or entity.

Reconstruction of the system, in accordance with Phase II, must commence within sixty

(60) days with any transfer or assignment of any right, title or interest of this property.

MELISSA POTTER = MASSAGE PRACTITIONER PERMIT

Melissa Potter was there to request a Massage Practitioner Permit to practice at the

Moodz Bouti4u~ 556 Ma~s~tciiu~etts Aventie: Mterhaving submitted all of the necessary

information to the Board, (including a recent negative TB test) the Health Department

recommended that shall be granted this permit.

On a motion made by Mr. Bosworth, seconded by Ms. Alfaro, the Board unanimously

voted to grant Ms. Potter a Massage Practitioner Permit.
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MOODZ BOUTIQUE ~ MASSACHUSETTS AVE.- MASSAGE ESTABLISHMENT

PERMIT

Melissa Potter was there on behalf of Moodz Boutique, 556 Massachusetts Avenue to

request that the Board grant a Permit to operate a Massage Establishment on the

premises. The facility has been inspected by the Health Department and has met the

criteria for practicing Massage Therapy in Acton.

On a motion made by Mr. Conoby, seconded by Mr. Bosworth, the Board unanimously

voted to grant Moodz Boutique of 556 Massachusetts Avenue a Massage Establishment

Permit.

2i~ MAIN STREET CHANGE Qf USE

Mr. Michael LaFoley was there to request that the Board consider a change of use at 210

Main St. An existing retail space is proposed to be converted into a food service facility.

The Metropolitan Deli and Catering Co. Inc. will be leasing this space from Mr. LaFoley.

The deli proposes a limited menu and limited water usage for a 19 seat dining area. A new

desigx~ for the septic system has been submitted which will adequately handle this as well

as all existing users.

Mr. LaFoley requests that the actual construction of the septic system be wititheld unless

or until the existing system shows signs of failure. The Health Department believes that -

the system be certified by a Licensed Inspector in the presence of the Health Department.

It should then be inspected every three months, and at the first sign of failure, the system

be replaced.

-4-
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On a motion by made by Mr. Bosworth, seconded by Mr. Conoby, the Board unanimously

voted to grant the Change of Use at 210 Main Street with the following conditions.

1. A period of one year will be granted for an opportunity to put in a new system. If the

system fails within the time given, a new system must be put in. The system will be in

accordance with the plan submitted and designed by Glen Nichols and as approved by the

Health Department.

2. That a water meter be installed on the premises to track how much water is being used.

Water usage reports shall be submitted to the Board every six months.

3. An interior grease trap must be installed on the premises.

4. The existing septic system shall be inspected and certified as working by a Licensed

Inspector in the presence of the Health Department prior to a Certificate of Occupancy

being issued to the International Deli.

ESTERBROOK ROAD: VARIANCE REOUEST

Mf. Nii.es Noren was there to ~queTst that the Board of Health consider a variance fft5itI

Article 11-12.2, in regards to the proposed reconstruction of a septic system at 42

Bsterbrook Road. Due to high groundwater and an existing well, requirements for the

setback to a wetland cannot be met. The leaching trenches will be 50’ from a man made

pond, which meets the Title 5 requirements.

Based on the information provided and the fact that the system is in a state of failure, the

Health Department requested that the Board grant approval for the variance.

-5-



On a motion made by Mr. Conoby, seconded by Ms. Alfaro, the Board unanimously voted

to grant the variance from Article 11-2.2 with the following conditions:

1. The existing well, not used for drinking water purposes, shall be abandoned in

accordance with the Board of Health Article 9.

2. The disposal works system shall be built in accordance with a plan submitted by

Sheridan Land Ventures dated January 19, 1994.

3. That the water in active well be tested for bacteria as it is near the cesspooL This

testing should be done within 30-60 days.

4. That the actual location of the cesspool be determined.

BURSAW Q~ ~ QIL = 9~ GREAT RD. HAZARDOUS MATERIALS CONTROL PERMIT

Bursaw Gas & Oil of 94 Great Road requests that the Board grant a Hazardous Materials

Control Permit for the facility at the above address. The facility is utilized for storage

and distribution of gasoline, diesel & heating oil. Four (4) above-ground tanks and eleven

(U) underground storage tanks exist on the site. Gasoline, kerosine, diesel fuel, heating oil

and motor oil are the hazardous materials stored here. They are considered a small

quantity generator by D.E.P. standards.

Installation of leak devices for the underground storage tanks and piping is planned. The

leaI(cfetëctioñ system will be installed when the existing 50,000 gallon underground

storage tanks are replaced. Jeffrey Bursaw (owner) has stated that no spill or release of

materials has occurred at the facility. Zecco, Inc. is the emergency response contractor.

Bursaw plans to schedule and conduct semiannual seminars for all personnel on

equipment operation, pollution control and spill prevention. Personnel need to be familiar

with the contingency plan created by Coneco Environmental Corporation. This plan states

that routine monthly inspections, equipment repairs, and spill



events will be recorded in a facility log book. Samples will also be taken from on site

monitor wells and tested by a certified Massachusetts Laboratory for the presence of total

petroleum hydro-carbons.

During an inspection conducted by the Health Department. the facility appeared to be

clean and orderly inside and out. All materials are stored properly. However, all

containers need to be labeled. There were also no floor drains evident. The Health

Department recommends to the Board that Bursaw Gas & Oil be granted a Hazardous

Materials Control Permit.

On a motion made by Ms. Alfaro, seconded by Mr. Conoby, the Board unanimously voted

to grant Bursaw Gas & Oil of 94 Great Road a Hazardous Materials Control Permit under

the following conditions:

1. All Hazardous Materials and Wastes shall be stored in a containment area capabole of

storing 110% of the largest unit volumes stored in the containment area.

2. All Material Safety Data Sheets (MSDS) for the Hazardous Materials shall be stored on

site, and shall be made available to all employees upon request and reviewed with all

employees on a regular basis.

3. A Contingency Plan, including emergency contact numbers (Telephone Numbers of the

owner, operator, etc.) and a sketch showing clearly all Hazardous Material and Waste

locations, shall be submitted and updated annually, to the Board of Health, Fii~’e~

Department, Police Department, and Civil Defense.

4. Emergency procedures and local Emergency Response Telephone Numbers (Health,

Fire, Police, D.E.P., Civil Defense, etc.), should a spill occur, shall be posted in clear view

of all employees wherever Hazardous Materials or Waste are used or stored.

-7-



5. All Hazardous Wastes must be disposed of by a licensed, D.E.P. approved, hauler or be

recycled on site.

6. Copies of all manifests, for any Hazardous Wastes, received or disposed, shall be

submitted to the Board of Health annually.

7. All Hazardous Materials Containers shall be labeled and dated when filling first began.

8. Speedy dry, or its equivalent, shall be kept in the storage area, in case of a Hazardous

Materials or Wastes spill.

9. Floor cleaning procedures and bathroom sanitation products shall use only nontoxic and

biodegradable cleaning compounds.

10. All floor drains shall be sealed or discharges into a closed system with the waste

disposed of by a D.E.P. approved Hazardous Waste Hauler.

11. Chemical resistant gloves, eye goggles and (rubber) boots, in addition to soap and

water, shall be made available to all employees, at all times, in any Hazardous Material

or Waste storage or use area.

12. No Hazardous Materials or Wastes shall be discharged into a sink or toilet.

13. Leak Detector monitors and over flow alarms shall be installed in all underground

storage tanks. All underground storage tanks shall be tested annually for tightness, within

thirty days after receipt of this permit and annually thereafter. The results of all testing

shall be submitted to the Board of Health.

14. A groundwater analysis (EPA 601 and 602) for volatile compound contamina don,, of

all monitoring wells on site shall be conducted annually with the results submitted to the

Board of Health.

15. Visual monitoring of all spill containments vaults and tanks shall be made every six

months with a log of the inspections kept on site and a report given to the Board of

Health if any spill containment vaults or tanks have received and Hazardous Material

spills since the last inspection.

-8-



16. All exterior above ground storage tank areas shall have secondary containment, as well

as be protected from the elements and restricted access from the public.

17. All materials that are to be submitted to the Board of Health should be submitted

within sixty (60) days after their receipt by the applicant.

18. Conformance with this permit does not release the applicant’s duty and responsibility

to comply with all other applicable and appropriate regulations.

On a motion made by Ms. Alfaro, seconded by Mr. Conoby, the Board unanimously voted

to adjourn the meeting at 9 p.m.

-9-



Respectfully Submitted,

Heather Meyer, Secret ry()

William Mclimis, Chairman
Acton Board of Health
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ELIOT COMM UNITY HUMAN SERVICES, INC.

April 12, 1994

Mr. Donald Johnson

Town Manager
Town of Acton

Acton, MA 01720

Dear Don:

Attached is a copy of a letter I sent to you on February 15, 1994

regarding a payment to be made to Eliot Mental Health, approved
by the Selectman on June 8, 1993.

Since almost two months have past, I would appreciate hearing
from you the status of this payment.

Yo s truly,

HarZ Johnson

Treasurer

msk/
Enclosure

186 Bedford Street • Lexington. Massachusetts 02173 • Telephone 617-861-0890 • Fax 617-861-0899

SER~1N(; COMMUNITIES OF

Acton • Arlinzron • Bedford • Boxb.-,rt,ugh • Burlington • Carlisle.Concord • Harvard • Littleton • Lexington • Lincoln • Maynard • Stow • Sudhttry • Wilmington • Winchester •Wi,hurn
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February 15, 1994

Mr. Donald Johnson

Town Manager
Town of Acton

Acton, MA 01720

Dear Don:

At the Selectman’s meeting on June 8, 1993, see attached copy of

minutes, the Selectmen approved several end of the year

expenditures, including an amount of $9,999 to Eliot Mental

Health.

I called upon Doug Halley several times since November to

determine when this payment will be made and if Eliot needs to

supply any documentation to substantiate this expenditure. He

assured me that Eliot did not have to do anything.

On my last visit to see him on this subject, almost two weeks

ago, he informed me that payment would be forthcoming and it was

in the hands of John Murray, Assistant Town Manager, to initiate

payment. When I went to see John, I was informed that he is out

of the office until March 7th.

Don, I am writing to you to ascertain that payment is in process
and that Eliot does not need to provide any data. If we do, then

we would like to know so that this payment does not get delayed
any further.

Thank you for your attention to this matter.

Very truly yours,

Harr~/5. hnson

Treasurer

/ pm

Enclosure

I;-.:.! •l ~-‘~iii~~,u. \l.u~~i I’, ‘~. •
..
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SELECTMEN’S MEETING

JUNE 8, 1993

The Board of Selectmen held their regular meeting on

Tuesday, June 8, 1993 (meeting began at 8:00 due to special
election). Present were Dore’ Hunter, Anne Fanton, William

Mullin, Norm Lake, Nancy Tavernier and Town Manager Johnson

{Representatives from cable were not present to broadcast

meeting}
CITIZENS’ CONCERNS RECEIVED & FILED

None expressed
DATL

PUBLIC HEARINGS AND APPOINTMENTS
___________________

..-~-~-TOWN CLERK, ACTON
ARBORETUM PRESENTATION

Harry Donahue and Belle Choate outlined the Friends success

in obtaining a $5,000 grant from the Wharton Trust to establish a

New England Wildflower Collection. The Friends are asking that

the Town accept the improvements at the Arboretum as they
progress during the next year. NANCY TAVERNIER - Moved to accept
the improvements at the Arboretum funded by the Wharton Grant for

the establishment of a New England Wildflower Collection. NORM

LAKE - Second. UNANIMOUS VOTE.

RECYCLING TASK FORCE

Nancy Tavernier introduced the members of the Task Force and

thanked them as well as Maya Spies who was not present. The Task

Force has completed its charge and is now ready to be sunsetted.

The committee was formed in 1991. It took some time to focus

on the task and they were able to make great progress once

focused. They wished to thank Dick Howe and John Murray for

their efforts in negotiating contracts for the recyclables and

other assistance in the process.

They also wished to thank the organizations involved in the

townwide mailing of the recycling flyer:. The LWV, Conservation

Trust, Jr. Woman’s Club and PTO’s.

Peggy Mjkkola outlined what is being recycled in Acton.

They have reduced 25% from the waste stream due to the program.
She hopes that Acton will continue to respond to the market.
Dick Howe explained what is being collected and the tonnage of

each item. He currently trades the BFI services for trash at the

gate which saves the Town tipping fees. The committee had

applied for and was selected to receive a grant for a 4Oyd roll

of f container for recycling. With modifications, the roll-off

has been made effective and they have two backups in the event

the containers get full before the pickup date.



ACCORD REQUEST - Anne was concerned with the time it takes staff

to respond to requests such as the one in this week’s mail. It

was explained that we provide information as outlined by statue

and handle each request individually, assess the staff time

required and the nature of the information requested.

MILL CORNER - Don reported that he has a consultant’s meeting on

Thursday with Doug Halley and SEA. Dot-e’ asked that a report be

forwarded in the Selectmen’s Mail packet on this Friday.

YEAR END SPENDING - Don explained his memo item by item for the

Board. Dore’ felt that if we turn back monies we don’t get the

benefit of the savings which have been difficult for staff.

The benefit of Bottom line budgeting to handle unforeseen items

such as the side walk plow was discussed. He felt we should only
expend funds on items we could justify such as the plow, and

such as a hedge on next years budget so that if monies are

returned there is an agreement that the funds turned in go back

to free cash or we get credit for them in the next budget cycle.

Dore’ felt the highway plow, fire pre-emption, mowing equip.
were acceptable items for expenditure.

Norm felt the PA system should also be included with the

items Dore’ mentioned.

Nancy felt the refurbishment of the ladder truck, E911,
computer, and restoration of maintenance for municipal
properties.

Anne wanted the Elliot added. It was agreed to add it but

at a lower figure of 9,999.00. She does not agree with E—911,
felt is was a good issue for a menu override. She noted that she

was not comfortable with the list and would have like a more

comprehensive list earlier in the year to review the needs.

Bill said that in the past it was his opinion to turn back

unspent monies at the end of the year. However, he now feels

that we should try to take care of the most pressing needs with

these funds as a hedge against next year’s budget.

The Board voted to include the following items on the list

of end of year expenditures at amount listed in Memo, unless

otherwise noted:

Athletic Field Mower, Town Meeting Audio System, Sidewalk

Plow, Traffic Preemption Devices, refurbish ladder truck,
Computer Modifications(Fire Dept.), Grant Writer at $5,000.,
Elliot Mental Health at 9,999. and Buildings and Grounds

Maintenance at $4,000.

TOWN MANAGER’S CONCERNS

RABID RACCOON POLICY — Don outlined the Board of Health memo on

the proposed policy. The Board agreed with the changes relative



April 20, 19~4

Board of Selectmen

Acton, Massachusetts 01720

Re: Playground in Goward Field

To the Board:

Thank you for your overwhelming support of the playground. 14e

are now gearing up for Phase II
-

Enclosed is some intormation

on our plans. 14e will continue to work directly with Deai~

Charter, Municipal Proper ties Director
,
on all of the details.

~Je are available to discuss our plans at the Board’s

invitation
-

Sincerely,

Elizabeth Golden, President

Carol Sheer, Vice President

Acton Children’s Playground, Inc.

P0. Box 2095

Acton, MA 01720



P.O. Box 1095, Acton, MA 01720

The Acton Children’s Playground Presents:

A Family Concert with

Gene Stamell

May 14 at 10:30 am

Mt. Calvary Lutheran Church

472 Mass Ave., Acton

$5 per ticket available-at:

The Rugged Bear, 401 Nagog Square
Kids “N” Caboodle, 276 Great Road I 1:

The Learning Express, 250 Great Road
-

Li

:<
z

Accompanied by a scenery backdrop, puppets
and his guitar, Gene offers a lively program

of traditIonal and contemporary songs and stories.

Unda Gallagher at 263-4993Or Call:



k
Li

P.O. Box 1095, Acton, MA 01720

Dear Friends of the Acton Children’s Playground,

We wanted to let you know about our good news and plans for the

future! First of all, let’s welcome our newly elected Board of

Directors:

Elizabeth Golden, president 266-1082

Carol Sheer, Vice President 263-8041

Chris Macdonald, Treasurer 263-6505

Nancy Eisenberg, Secretary 263-1509

and also our chairmen:

Becky Lewis, Direct Solicitation 264—4457

Linda Gallagher, Children’s Entertainment 263-4993

The new board and chairmen are busy developing a plan for fundraisi.ng
in order to purchase several additional pieces of playground equipment,
and complete the finishing touches for Phase Two of the Acton

Children’s Playground. We are developing a brochure asking for

contributions, which includes photos of the playground-both current and

planned, which will be mailed to all Acton and Boxborough residents.

Becky Lewis is coordinating this major fundraising project and is

looking for helpers to assist stuffing envelopes one or two evenings.
Please call Becky at 264-4457 if you can help.

—

Linda Gallagher has made arrangements for a children’s entertainment

program by Gene Stamell on Saturday, May 14 at 10:30 a.m. at the Mt.

Calvary Lutheran Church at 472 Mass. Ave., Acton. Gene gives an

entertaining and enthusiastic, audience—interactive program of songs

and stories for young children. Tickets are $5 and may be purchased at

The Learning Express, The Rugged Bear, Kids N’ CaboodI€.~or by calling
Linda at 263—4993. We are also planning a bake sale after his

performance, so’we will need volunteers to bake goodies! Call Linda if

you can bake ahead or help that day.

David Berghart, an eagle scout candidate, will be leading his fellow

scouts in doing projects on the playground such as building a handicap
accessible picnic table, repairing the kiosk, and painting the wood

fence and equipment with a sealer coat. To fund his work, he is

conducting a Vpjg Kiss~ fundraiser. For just. $1 each, you can buy a

ticket to pick who you would like to see kiss a L~.l pig at the Grand

Opening Day Ceremony! A flyer and tickets are enclosed.

C
z

.•1
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CONFIDENTIAL
Town of Acton Planning Department

472 Main Street Acton, Massachusetts 01720 (508) 264-9636

INTERDEPARTMENTAL COMMUNICATIO~4

TO: Don P. Johnson. Town Manager DATE: April 29, 1994

FROM: Roland Barti, AICP. Town Planner fr~’- /~.

SUBJECT: Cost To Date of DiDuca Litigation

With the help of Helen and Tess, who have helped me with the research for all the

records, I can report the following in the above matter:

Cost of Trial Court Litigation: $ 64,998.6~
(4/91 through 3/93)

Cost of’ Appeal: $ 66,796.49

(4/93 through 2/94)

Total Cost to date: $131,795.14

The appeal is not completed at this time. Outstanding are the response to opposing
party’s brief, the trial and other miscellaneous items.

rzone.94t12

CONFIDENTIAL

f;’~ fl4JtLb4~O
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NORTH EAST SOLID WASTE COMMITTEE~
530 Atlantic Avenue, Boston, MA 02210

Tel: (617) 443-1300 Fax: (617) 443-1301

April 25, 1994

Ms. Pamela P. Resor

State Representative
State House

Room 33

Boston, MA 02133

Dear Representative Resor,

You are being cordially invited to attend a LEGISLATIVE LUNCHEON/BRIEFING on May 12,
1994 sponsored by the North East Solid Waste Committee (NESWC). This LUNCHEON

BRIEFING will be held from 11:45 a.m. to 1:00 p.m. at Nurses Hall, 2nd Floor, State House.

NESWC communities are currently paying approximately twice the statewide average to

dispose of their solid waste. This continues to place enormous fiscal burdens on these

municipalities. There are several important strategies that will be outlined at this legislative
reception that can have a positive benefit for the taxpayers in the 23 NESWC communities.

We hope you can join NESWC and municipal officials on Thursday, May 12 from 11:45 a.m.

to 1:00 p.m. for lunch and discussion in Nurses Hall.

Please call us if you have any questions. We hope to see you May 12th.

Best wishes.

Sinc~rely,

~ ~
~ j(~~
Steven M. Rothstein

Executive Director

CC: Paul Cohen, Executive Secretary
Don Johnson, Town Manager

~ ~e~3c~) (
~ 1~i:S ~
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NORTH EAST SOLID WASTE COMMITTEE
530 Atlantic Avenue, Boston, MA 02210

Tel: (617) 443-1300 Fax: (617) 443-1301

April 25, 1994

Robert Durand

State Senator

Room 413D

State House

Boston, MA 02133

Dear Senator Durand,

You are being cordially invited to attend a LEGISLATIVE LUNCHEON/BRIEFING on May 12,
1994 sponsored by the North East Solid Waste Committee (NESWC). This LuNcHEoN

BRIEFING will be held from 11:45 a.m. to 1:00 p.m. at Nurses Hall, 2nd Floor, State House.

NESWC communities are currently paying approximately twice the statewide average to

dispose of their. solid waste. This continues to place enormous fiscal burdens on these

municipalities. There are several important strategies that will be outlined at this legislative
reception that can have a positive benefit for the taxpayers in the 23 NESWC communities.

We hope you can join NESWC and municipal officials on Thursday, May 12 from 11:45 a.m.

to 1:00 p.m. for lunch and discussion in Nurses Hall.

Please call us if you have any questions. We hope to see you May 12th.

Best wishes.

(~7~’ 1)

~iQ~
Steven M. Rothstein

Executive Director

CC: Don Johnson, Town Manager
Judith A. Jacobs, Town Administrator

~ ~,Jobert Halpin, Town Manager

~i~e p.-!
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STEPHEN D. ANDERSON

(Mw ad~iu~ m Cl)

ARTHUR P. KREIGER

(Mw ad,,iued in N~)

GEORGE k HALL,JR.

ANDERSON (~f
Attorneys at Law

The Bullinch Building
47 Thorndike Street

Cambridge, MA 02141

(617) 252.6575

Fax: (617) 252-6899

April 27, 1994

Ms. Lynne Jennings
U.S. Environmental Protection

Agency
Waste Management Division

90 Canal Street — Region I

Boston, MA 02114

Mr. Edward G. Benoit

Regional Manager
Bureau of Waste Cleanup
Massachusetts Department of

Environmental Protection

75 Grove Street

Worcester, MA 01605

Re: W.R. Grace & Co./Acton remediation

Dear Ms. Jennings and Mr. Benoit:

This is to inform you and other interested parties that the

Town of Acton has hired a new environmental consultant. Please add

to your distribution list in this matter:

James D. Okun

O’Reilly & Talbot, Inc.

60 Westbrook Drive

Springfield, MA 01129

Phone: (413) 783—6705

Fax (413) 783—6687

cc: Don Johnson

Douglas. Halley
William J. Cheeseman, Foley, Hoag & Elliot

John DeStafano, GZA

Robert H. Eisengrein, ACES

Donald Hanson, MADEP

Louis Ingram, W.R. Grace

Michael LeBlanc, MADEP

John Swallow, Pine & Swallow Associates, Inc.

William R. Swanson, CDM

Charles Tuttle, MADE?

Thomas L. Stoneman, Canonie do CDM

ActJGR/l/Jennings.0O1

Western Mass. Office: 20 Federal Street, Suite 1, Greenfield, MA 01301 • (413) 774-3392 • Fax: (413) 774-2845

(Also ssdirsiU~d in VT)

WILLIAM H. BRACK

(Also ad,~thsed in DC)

CH\bas
/

Si er ly,

C~h~�~A~—
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ACTON-BOXBOROUGH REGIONAL SCHOOL COMMUItE

Library May 5, 1994

Junior High School 7:45 p.m.
AGENDA

I. CALL TO ORDER

II. APPROVAL OF MINUTES OF MARCH 31. 1994 and STATEMENT OF WARRANT

III. CHAIRMANS INTRODUCFION

IV. PUBLIC PARTICIPATION

V. OLD BUSINESS

1. Revised Distribution of Materials Policy - Second Reading
2. Confirmation of High School Baseball Trip
3. Activities Fee - Status Report
4. Fundraising Procedures - First Reading

VI. NEW BUSINESS

1. Leaves of Absence Policy - First Reading
2. Athletic Activity Fee Proposal
3. High School Debate aub Trip Approval
4. Nairsing of Concession Stand and Press Facility

VII. FOR YOUR INFORMATION

1. Spring Athletic Schedule

2 Grant Awards - Update
3. Position Descriptions - Coordinator of Computer Services, Curriculum and

Technology Specialist
4. Spectrum - April 14 edition

5. Interface article - April 21 Beacon

6. Establishing School District Goals for Next Year

7. School Council Minutes

8. March 29 Letter to Don Johnson re: Waiver

9. April 7 Letter to Dr. Zimmerman from Henry Hall

10. Letter from Lees Stuntz to School Council

Ii. ABRHS Monday Memos
12. Letter re Sandy Wieher’s Recognition
13. Appointment of Director of Pupil Services

14. Regional Department Leadership Memos (2)

15. Monthly Enrollment Figures
16. R&D Proposals
17. Gift Policy and Comments
18. April 14 Letter to Secretary Robinson from John Murray
19. April 11 Letter to Commissioner Antonucci re June 27 Waiver

20. DOE Summer Regional Conferences

21. AEA Contract - 1993-96

22. “Senators outlaw teachers strike”

23. Local alcohol & other drug abuse advisory council

24. Memos from (4/20/94) and to (4/28/94) Don Johnson
25. Appointment of Junior High Principal
26. School Object Report
27. Letter to Bob Durand from Bill Ryan
28. Junior High FYI

VIII. WARRANT DISCUSSION

IX. CONCERNS OF THE COMMITTEE

x.
___________

XI.

NEXT MEETING June 2 - JH Ubrary

ADIOURNMENT



Acton Public Schools

Acton-Boxborough Regional Schools

Joint School Committee Meeting
of the

Superintendent’s Evaluation Sub-Committee

May 2, 1994 - 7:00 p.m.
Junior High, Room #114

AGENDA

1. CALL TO ORDER

2. DESIGN SUPERINTENDENT’S EVALUATION

PROCESS

3. ADJOURNMENT



CanonieEnvironmentaI

April 27, 1994 ~ ..~....,

~~ ~

Ms.Lynne Jennings
U.S. Environmental Protection Agency
Waste Management Division

90 Canal Street - Region I

Boston, Massachusetts 02114

Mr. Edmond G. Benoit

Regional Engineer
Bureau of Waste Cleanup
Massachusetts Department of

Environmental Protection

75 Grove Street

Worcester, Massachusetts 01605

SCHEDULE CHANGE PER L. INGRAM’S LETTER OF MARCH 28. 1994

ACTON REMEDIATION PROJECT

ACTON, REMEDIATION

Dear Ms. Jennings and Mr. Benoit:

This letter is to alert you that W.R. Grace & Co. - Conn. will shortly propose a further

adjustment to the schedule relating to the draft revised Air Monitoring/Emission Control/Public

Health Plans. In connection with that forthcoming proposed schedule change, we are canceling
the technical meeting that we had scheduled for May 11, 1994. New proposed dates for

submission of a detailed outline, a technical meeting and submission of revised draft plans will

be the subject of a second letter, to be issue next week.

The original schedule submitted to you with Louis Ingram’s letter dated March 28, 1994 called

for submission of those draft revised plans on May 19, 1994, and in my letter dated April 13,
1994, I proposed submitting them instead on June 16, 1994. My April 13 letter also proposed
a technical meeting for May 11, but we have to postpone that meting in order to be able to give

you a detailed outline in advance.

We do not anticipate that the new schedule for these plans will affect the critical path of the

overall schedule submitted on March 28.

RMtA:~GP4 tA~w. 27. 1994J
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Ms.Lynne Jennings, et al.

Very truly yours,

Thomas L. Stoneman, P.E.

Regional Construction Manager

TLS/ts

2 April 27, 1994

enclosures

DISTRIBUTION

Lynne Jennings (4)
Edmond Benoit (3)

cc: 1). Halley, Aacton (3)
R. Sullivan, GZA (1)
L. Ingram, Grace (I)
M. Johns, Grace (1)
1. Stoneman, Canonie (1)
J. Swallow, Pine & Swallow (1)
M. Moore, Concord Board of Health (1)
W. Cheeseman, FHE (1)
W. Pencola, ENSEARCH Env. Corp. (2)

C. Tuttle, DEP-Boston (2)
J. DeStefano, GZA (1)
S. Anderson (1)
H. Fox, Sierra Club (1)
C. Myette, Wehran-MDEP (1)
R. Eisengrein, ACES Tag Mgr (1)
D. Johnson, Acton (1)
M. Stoler, Grace (1)

RM\A:~CP4 AW. Th 1994J



Metropolitan Area Planning Council

60 Temple Place, Boston, Mass. 02111 617/451-2770 Fax 617/482-7185

Serving 101 cities and towns in metropolitan Boston

MAPC Communities, Subregions, C,~ttees and Interested Pa~es~~’~
David C. Soule, Executive Directo

‘ C>
Transportation Public Participation Pr ess

Federal transportation regulations require each regional planning organization to establish

a process to facilitate proactive public involvement in transportation planning. Attached is

the first draft of the process under consideration in MAPC region. This draft is being
made available so that communities and groups within the region can have an opportunity
to actively participate in the ultimate development of the transportation public
participation process.

Please review the draft and circulate it to any other individuals or groups who you feel

might be interested. To ensure the expeditious establishment of this process, comments

must be received no later than May 26, 1994, in order to be considered. Please transmit

any comments you wish to make to:

Daniel F. Beagan, Executive Secretaiy Boston MPO

do The Central Transportation Planning Staff

State Transportation Building
Ten Park Plaza, Suite 2150

Boston, MA 02116-3968

ATTENTION: Craig Leiner

In addition, please copy your comments to Dan Fortier at MAPC.

If you have any questions, please call CTPS at: (617) 973-7100 (voice); (617) 973-7089

(TDD); or (617) 973-8855 (fax).

The MAPC sincerely hopes that this draft will receive a wide distribution and that many
diverse members of the public will take the time to become involved. Thank you for your
assistance in this matter.

DCSIEB/mlm

Attachment

(
Edmund P. Tarallo, Presid.en~ William C. Constable, Vice-President

David C. Soule, Executive Director

April21, 1994

TO:

FR:

RE:

Dianne M. Shea, Secretary Richard A. Easier, Tre4surer
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CIRCULATION DRAFT

A. PUBLIC PARTICIPATION PROCESSLFOR MJ~ri(OPOLITAN

PLANNING DOCUMENTS IN THE BOSTON MPO

ISTEA requires each Metropolitan Planning Organization to establish a

proactive public participation process that provides: complete information;

timely publicnotice; full access to key decisions; and, early and continuing public
involvement in the development of Transportation Plans, Unified Planning Work

Programs, and Transportation Improvement Programs.

The Boston MPO is committed to ensuring the optimum level of public
involvement in all facets of transportation planning, while remaining mindful of

the need to expeditiously act on transportation issues. As such, the MPO

recognizes the important role that will be played by the currently existing citizen

involvement process:

•The JRTC is a special committee established by the MPO. It

advises the MPO on transportation matters related to the Transportation
Plan, the UPWP, and the TIP.

•The MBTA Advisory Board has specific statutory powers related

to the MBTA budget and fare review. With its expertise in regional transit

planning and budgeting issues, the board provides an excellent forum for

local community involvement through the input of local government
representatives of the 78 cities and towns within the MBTA district.

•The MAPC, representing 101 cities and towns, is uniquely
situated to provide a forum for the discussion of inter-municipal concerns,

particularly the effect of transportation decisions on Metro Plan and local

land use plans. The MAPC’s sub-regional approach allows local and

regional issues to be fully discussed by representatives of affected cities

and towns, thereby providing the state with a much-needed local and

regional perspective.

Each of these entities has a unique and important role to play in ensuring the

optimum level of public participation in the transportation planning process.

The policy presented below represents the MPO’s effort to comply with

the public participation requirements of ISTEA and, more importantly, the
MPO’s comxrutrnent to ensuring meaningful public involvement in its work

products.
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B. PROCESS OF ADOPTION

Upon SSC approval of the proposed process, notification will be

advertised in a newspaper or newspapers of general circulation in the region,
informing the public of the availability of the draft process, the date and location

of any scheduled public meeting on the process, and the public’s right to

comment within the 45-day period. In addition, notification will be provided
directly to those persons and entities who are normally notified of SSC actions

(e.g., MAPC members, MBTA Advisory Board members, etc.).

C. PUBLIC PARTICIPATION PROGRAM

Public notices will be published in a newspaper or newspapers of general
circulation and public service announcements will be provided to the broadcast

media, upon the circulation of a draft Transportation Plan, UPWP, or TIP.

Notification of draft amendments thereto, which are subject to the public
participation process, will be provided through press releases, public service

announcements, and normal notification procedures. In addition, a mailing list

will be developed so that notification can be sent directly to those entities that are

specifically referenced in the federal rule.

AU notices will include the date and location of any public meeting on the

document, a statement of document availability, and a declaration of the public’s
right to comment within the 30-day review period.

D. PUBLIC ACCESS TO INFORMATION

Copies of the UPWP, the Transportation Plan, the TIP, and any
amendments thereto are available free-of-charge to any requesting person or

entity. In addition, all information used in the development of suchdocuments

is open to public inspection during normal business hours and, upon request,
copies of such information will be provided at cost.

E. PUBLIC REVIEW

The “key decision point” in the transportation planning process occurs

when the SSC meets to make a final recommendation to the MPO. All public
meetings on a document must, therefore, be scheduled in such a way as to allow
for adequate public notice of the matters to be considered and to provide for

public availability of documents during the comment period prior to the SSC

meeting. In order to provide sufficient time for document distribution, the public
comment period will end 35 days after the SSC approves the circulation of the
document.
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The purpose of this comment period is to provide needed public input
to the SSC prior to and during its final consideration of a proposed planning
document in order to enhance the decision-making process, while recognizing
the need for expeditious decision-making.

The following schedule is therefore recommended:

1. The SSC meets to consider the document for circulation.

2. If the document is approved for circulation by the SSC,

notification is provided, informing the public of the availability of the

document, the date and location of any public meeting on the document,

and the ending date for the acceptance of comments.

3. Thirty-five days after the SSC approval of the circulation of the

document, the comment period ends.

4. Thereafter, the SSC meets to make a recommendation to the

MPO.

In acknowledgment of the valuable input provided to the SSC by the

JRTC, MBTA Advisory Board, and MAPC Executive Committee, it is anticipated
that each of these entities will meet during the public comment period (between

steps 2. and 3.) to discuss the document in question and receive public input
thereon.

Major TIP amendments are subject to the public participation process.

“Major TIP Amendment” means any amendment that deletes a project, adds a

project, changes a project’s scope, or changes the amount of funds programmed
for a project by more than $1 million and more than 10% of programmed costs.

Minor adjustments to a project’s scope, programmed costs, or the year of

implementation within the three-year program may be accomplished through
administrative action, unless two or more members of the SSC request that the

proposed action be reclassified as a major TI]? amendment. A request for

administrative action requires notification of all MPO agencies and a 10-day
waiting period after the date of such notification for comments to be made to the

MPO Executive Secretary.

F. RESPONSE TO PUBLIC INPUT

All comments received during the public participation period will be

presented to MPO members prior to the date of endorsement for the document
that is the subject of such comments. The SSC will act as a dearinghouse for all

comments and will be responsible for assigning initial responsibility for

summarizing comments. Comments on the TIP or a major amendment thereto
will be collected and summarized by MAPC; comments on the Transportation
Plan and the UPWP will be collected and summarized by CTPS. If requested by
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two or more members of the SSC, the project proponent will provide written

responses to any or all comments.

G. CONSIDERATION OF UNDERSERVED

Public meetings will, to the maximum extent feasible, be scheduled in

locations that are accessible by transit and paratransit services and will, in all

cases, be held in buildings that are accessible to the mobility-impaired. In

addition, public notices will be advertised in newspapers that are targeted for

minority, low-income, and mobility-impaired, hearing-impaired, or

sight-impaired persons.

H. DISPOSITION OF COMMENTS

The documentation required for significant comments will be included as

an appendix to the document that is the subject of such comments. CTPS, in

consultation with the MPO agencies, will be responsible for the preparation of

the documentation required for significant comments.

This process is only required for significant comments. “Significant
Comment” means a comment on an issue of local, regional, statewide, or national

significance, as opposed to an issue of importance to a single person or interest

group. As an example, comments that allege a violation of local, state, or federal

laws, rules, or policies; that allege an internal inconsistency within the document

being considered; or, that allege factual inaccuracies within the document are

significant. Notwithstanding this definition, the SSC can, by an affirmative vote

of two or more members, classify any public comment as significant.

I. ADDITIONAL OPPORTUNITY FOR COMMENTS

If any two members of the SSC determine that the final document makes

significant changes from the original draft an~ that such changes could not

reasonably have been foreseen by interested parties, the final draft must be

subjected to a new public participation process, including the provision of an
additional comment period and public notice thereof. This comment period is
intended to be the principal opportunity for public input on major documents,
unless further significant changes result from the additional comments received

during the public comment period.

In determining whether significant changes have been made, the SSC

must, at a minimum, consider:

1. to what extent policies incorporated in the final document differ
from those in the original draft;

2. to what extent the amount or type of funding differs between the
final document and the original draft; and,
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3. to what extent the final document has changed as a result of

significant public comments received on the original draft.

In determining whether changes could not reasonably have been foreseen

by interested parties, the SSC must, at a minimum, consider:

1. to what extent the possible occurrence of such changes was
discussed at one or more public meetings; and,

2. to what extent the text of the original document provided
notice that such changes could reasonably occur.

J. REVIEW OF PROCESS

On or about the first anniversary date of the adoption of the public
participation process, the process will be reviewed by the SSC for its

effectiveness. Thereafter, the process will be reviewed at least biennially. This

review will, at a minimum, analyze the functioning and results of the process,

as well as provide a 45-day period for the public to comment on any issues

relating to the process.

The MPO recognizes that deficiencies exist in its traditional public
outreach process, not only in reaching those persons who are underserved by the

transportation system, but also in soliciting the viewpoints of members of the

general public who are not represented by a constituent interest group. The

MPO is committed to a continuous review of its public participation process.

K. FEDERAL REVIEW

Pursuant to federal rules, the public participation process will be reviewed

by both the FHWA and the FTA during certification reviews.

L. COORDINATION WITH STATEWIDE PROCESS

Wherever possible, public comments should be solicited simultaneously
on issues of regional and statewide planning. Documents which should be

subjected to a coordinated review process include, but are not limited to: the

State Transportation Plan, all SIP revisions, and the management systems
required by ISTEA.
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DEFINITIONS

As used herein, the term:

‘Document” means the Unified Planning Work Program, the

Transportation Plan, the Transportation Improvement Program, or a major
amendment to the Transportation Improvement Program, which has been

approved by the SSC for circulation.

“Major TIP Amendment” means any amendment that deletes a project,
adds a project, changes a project’s scope, or chai~ges the amount of funds

programmed for a project by more than $1 million and more than 10% of

programmed costs.

“Significant Comment” means a comment on an issue of local, regional,
statewide, or national significance, as opposed to an issue of importance to a

single person or interest group. As an example, comments that allege a violation

of local, state, or federal laws, rules, or policies; that allege an internal

inconsistency within the document being considered; or, that allege factual

inaccuracies within the document are significant. Notwithstanding this

definition, the SSC can, by a vote of two or more members, dassify any public
comment as significant.

“CTPS” means the Central Transportation Planning Staff, a joint technical

staff that supports MPO decision-making.

‘TIP’ means the Transportation Improvement Program.

“JRTC” means the Joint Regional Transportation Committee and, where

applicable, its subcommittees.

“MAPC” means the Metropolitan Area Planning Council and, where

applicable, its sub-regions.

“MBTA Advisory Board” means the Massachusetts Bay Transportation
Authority Advisory Board.

“MPO” means the Boston Metropolitan Planning Organization, consisting
of the Executive Office of Transportation and Construction, the Massachusetts

Highway Department, the Massachusetts Bay Transportation Authority, the
MBTA Advisory Board, the Metropolitan Area Planning Council, and the

Massachusetts Port Authority.

“SSC” means the Sub-Signatory Committee of the MPO, composed of

representatives of each MPO agency.
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